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CHAPTER 1
INTRODUCTION
Marine biodiversity, sustainable development and integrated management of
coastal ecosystems are timely and popular concepts for the conservation of marine living
resources. Protection of marine fish habitat is an area which illustrates the need to
incorporate all three concepts. The health or quality of marine fish habitat may be seen as
an indicator for the condition of the larger coastal environment. Fish habitat is also an
area which generally does not command widespread public interest in the United States
and , thus , is not a high priority on the national agenda. The U . S., though, has signaled its
intent to pursue coastal management employing these concepts. In signing Agenda 21
from the United Nations Conference on Environment and Development, the U.S. is called
upon to:
conunit [itself] to integrated management and sustainable development of
coastal areas and the marine environment under [its] national jurisdiction.
To this end , it is necessary to, inter alia: provide for an integrated policy
and decision-making process, including all involved sectors, to promote
compatibility and a balance of uses. ,
I United Nations. 1992 . United Nations Conference on Environment and Development: Agenda
.ll. Rio de Janeiro, Brazil. 13 August. Section 17.5.
1
Currently, the ten most popular commercial species of marine fish in the United
States are significantly below historic stock levels? Fish habitat destruction, combined
with overfishing, is playing a major role in the decline of many fisheries. As a result,
some stocks of marine species, which provide an important source of protein for people,
are collapsing.' Estuaries and coastal marshes, in particular, are under severe pressure.
Estuaries and coastal marshes, habitats critical to the production and maintenance
of food, wildlife and biodiversity, are disappearing." Estimates indicate that coastal
wetlands are being lost at a rate of 20,000 acres annually due to human and natural
factors. Frequently, the former is due to inconsistency in the application of existing
legislation.' "Habitat destruction and degradation results from the aggregate impacts of
the thousands of individual federal, state and local development actions authorized and
taken each year.:" Approximately half of the original coastal wetlands in the continental
United States were lost between 1780 and 1978.7 Many bays and coastal waters which
provide critical habitat for marine species have been degraded with contamination.
2 Boyce Thorne-Miller and John Catena. 1991. The Livin~ Ocean : Understandin~ and Protectin~
Marine Biodiversity, The Oceanic Friends of the Earth, U.S. , Washington, DC: Island Press , 97.
3 Stephen Olsen . 1991 . Managing the Coastal Regions: The Nature of the Challenge. Coastal
Ecosystems and Human Needs: ShaDin~ an Al;enda. Report of a Workshop, Shelter Harbor Inn,
Westerly, RI, December 16-17. Consultative Group on Biological Diversity, Inc . and Coastal Resources
Center, University of Rhode Island, 5.
4 Ibid., 4.
5 Gordon W. Thayer, ed. 1992. Restorinc the Nation 's Marine Environment, College Park:
Maryland Sea Grant College, 2.
o William W. Fox, Jr. 1992 . Stemming the Tide: Challenges for Conserving the Nation's
Coastal Fish Habitat. in Stemmin~ the Tide of Coastal Fish Habitat Loss, Proceedings of a
Symposium on Conservation of Coastal Fish Habitat, Baltimore, Maryland, March 7-9, 199 J. edited by
Richard H. Stroud . Savannah, GA: National Coalition for Marine Conservation, 10.
7 U.S. Department of Commerce. 1994b. Habitat Protection Activity Report 1991-1993. [Silver
Spring, MD]: National Oceanic and Atmospheric Administration, National Marine Fisheries Service,
Office of Habitat Protection. August, 9.
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Coastal economies have long operated under the presumption that inshore
waters could continue to be used to: accept pollutant loads from dry land
drainage and waste discharges; accommodate dam construction, navigation
channel construction, and port development; provide waters for
agriculture, municipal, industrial, and energy production; withstand
logging, agriculture, and other resource consumptive uses in adjoining
watersheds; and provide more land for development through sacrifice of
additional wetlands and shallow water bottom habitats. Because these
varied demands can adversely affect the ability of natural systems to
support aquatic life and maintain their ecological integrity, competition and
conflict over the fate of inshore habitats have risen with the
accommodation of increasing coastal and inland development."
Coastal areas , in the U.S. and around the world, are under intense pressure from
burgeoning human populations and are further threatened by demographics . More than
half of the U.S. population lives in coastal areas, and populations of coastal counties are
growing at four times the national average. Coastal resources will face even greater
threats in the future . By the tum of the century, it is projected that seventy percent of
the U.S. population will live within fifty miles of the coast." The growing pressures lead
to inappropriate development and land-use activities which place extreme pressure on
coastal resources. Such activities create point and non-point source pollution which
result in species loss and habitat destruction. Growing pollution from industrial and
municipal wastewater treatment facilities, and combined sewer overflows, threaten to
reverse gains in other areas. Current environmental laws and procedures which favor
R James R. Chambers. 1992a. U.S . Coastal Habitat Degradation and Fishery Declines. in
Transactions of the North American Wildl ife and Natural Resources Conference, Charlotte, North
Carolina, March 27 - Apr il 1, 1992. edited by R.E. McCabe. Washington, DC: The Wildl ife
Management Institute, II.
9 David G. Dav is and Doreen Robb 1992. Agency Interface in the Coastal Zone. in Stemmin[:
the Tide of Coastal Fish Habitat Loss , Proceedings of a Symposium on Conservation of Coastal Fish
Habitat, Baltimore, Maryland, March 7-9 , 199\. edited by Richard H. Stroud. Savannah: National
Coalition for Marine Conservation, 176.
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developers portend that human development will only increase environmental stress on
fish habitat." These pressures underscore the need for integration of coastal habitat
protection programs. It is becoming more evident that piecemeal regulations and
management practices will not save coastal ecosystems. I I
Protecting marine fish habitat, though, is yet another in the long list of modern
conservation dilemmas faced by public policy makers-"what to conserve and how best
to conserve it while meeting other important societal objectives.Y'? On land, habitat
conservation is sometimes at odds with short term economic gains. For marine species,
protection of critical habitat is both an ecological and commercial concern. Hurting habitat
hurts business.l'' A number of authorities indicate that the ongoing loss of fish habitat is
the single largest threat to the future viability of U.S. marine fisheries!" and hence, to
coastal fishing communities. Improving habitat and expanding fishery populations in
coastal waters could be the key to returning many fishing communities to sustainable,
productive entities by simultaneously creating more jobs and tax revenue .IS In addition,
scholars involved in coastal habitat restoration emphasize the importance of greater
10 Paul Brouha. 1993. Emulating Canada: Recognizing Existing Aquatic and Fish Habitat Areas
As Invaluable. Fisheries (Bethesda) 18( 10) :4.
II Thorne-Miller and Catena, 79.
12 Michael J. Bean . 1994. Leg islative and Public Agency Initiatives in Ecosystem and
Biodiversity Conservation. In Biodiversity and Land scap es: A Paradox of Humanity, ed, Ke Chung Kim
and Robert D. Weaver. New York: Cambridge University Press, 384 .
13 Carl Safina. 1992 . A Primer on Conservint; Marine Resources. 2nd Edition. National
Audubon Soc iety, 3.
14 Fox, 9; Thayer, 1.
15 Chambers, 12.
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protection for habitats in order to avoid the need for costly, cumbersome and partially
successful restoration efforts .16
Protection of fish habitat, however, IS largely out of the hands of fisheries
managers. Agencies which regulate coastal development are not the agencies which
regulate fisheries management.'? The National Marine Fisheries Service (NMFS) is
responsible for protecting living marine resources and their habitats. The Agency's
mandate spans from the inland spawning grounds of anadromous fish to the outer limit of
the 200 mile Exclusive Economic Zone (EEZ). But, while NMFS is the federal resource
agency having regulatory authority over fisheries management, it has only advisory
standing in decisions which impact fish habitat.
The authority to regulate sources of marine pollution and to protect fish habitat is
spread between federal, state and local governments. Within their jurisdiction, States have
the power to regulate activities for the purposes of public health, safety and welfare.
Zoning authority, which falls under a State's police power, is often delegated to local
governments. As a result, most land-use decisions affecting the marine environment are
made at the local level. On the water side , States exercise jurisdiction over certain
activities out to three miles from the baseline. The federal government has pre-emptive
authority over activities related to interstate commerce and admiralty jurisdiction. This
pre-emptive authority, for example, gives the federal government the right to regulate
activities affecting navigable waters including dumping and the discharge of wastes. These
I ii Fox, 10; Thayer, generally.
17 Thorne-Miller and Catena , 97.
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areas of exclusive federal jurisdiction limit the rights of States to exercise authority within
State waters. Beyond three miles, the federal govenunent has jurisdiction over activities
in the EEZ.18
Thus, when exarnmmg the means to protect fish habitat, it is necessary to
"consider not only the extent and nature of federal authority, but also that of coastal
States, and in tum, the local governments to whom States have delegated a great deal of
land-use authority."!" In the United States, as in most other developed countries,
established programs exist with distinct traditions and constituencies which attempt to
manage portions of coastal environments-water quality, land use or fisheries. Very little
attention is given to ecosystems as a whole.i" This paper focuses on the problems
associated with marine fish habitat protection and conservation at the federal level in the
United States. The intent of the study is to provide a general overview of the issues,
impacts, management problems and potential solutions. Federal statutory legislation that
impacts marine fish habitat and agency authority derived from those legislative mandates
are examined with a view toward promoting integrated management for marine
biodiversity and overall ecosystem health. The concepts of coordinated and integrated
approaches to management are discussed in the context of the present management
regimes. Given the fragmented authority over the policy areas necessary to protect fish
habitat, current proposals for enhanced coordination and strengthened consultation
IR Sarah Chasis . 1981. Marine Environmental Protection in the United States. in Center for
Ocean Management Studies, University of Rhode Island. Comparative Marine Policy: Perspectives from
Europe. Scandinavia. Canada, and the United States, New York: Praeger Publishers, 188.
19Ibid.
6
authority for NMFS are analyzed. Assuming a long-term goal of integration, current
coastal initiatives are analyzed which may serve as models to promote an ecosystem
approach to coastal management and achieve more effective fish habitat protection.
20 Olsen , 3.
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CHAPTER 2
MARINE FISH HABITATISSUES
What is Marine Fish Habitat?
Fish habitat is broadly defined as anywhere fish are living. More specifically,
habitat is a place occupied by an organism or species because it contains a combination of
food, shelter, protection from predators and reproductive opportunities necessary for
survival." For marine species, including anadromous and catadromous fishes, habitat
encompasses areas from upland streams out to the continental shelf and beyond. This
paper focuses on coastal habitats. Coastal rivers, bays, salt marshes, mangrove swamps,
seagrass meadows and offshore reefs provide migratory paths, as well as breeding and
feeding grounds, for virtually all fish.22
21 Center for Marine Conservation. 1991. Earth is a Mar ine Habitat: A Report on the National
Marine Fisheries Service Hab itat Program, Washington, DC: Center for Marine Con serv ation. pp. 52.
unpubli shed., 8.
22 Kenneth A. Hinman. 1993. National Policy to Protect Coastal Fish Habitat. in Transactions
of the Fifty-eighth North American Wildlife and Natural Resources Conference, Wa shington, D.C.
March 19-24. edited by Richard E. McCabe and Kelly A. Glidden. Washington, DC: Wildlife
Management Inst itute, 318.
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Types of Fish Habitat by Region
Northeast Region
The Northeast region of the United States boasts a variety of habitat stretching
from the rocky coasts of Maine to the tidewaters of Virginia. Historically, the region has
supported one of the largest and most productive fisheries in the country. It is also the
most densely populated."
The region contains a diversity of habitat including submerged offshore banks,
rocky shoreline, and estuaries such as Narragansett, Chesapeake and Delaware Bays. For
commercially exploited species, estuarine dependence is estimated at forty-one percent
for the region and seventy-eight percent in the Chesapeake Bay.24
Southeast Region
The Southeast region encompasses the Atlantic coast from South Carolina to
Florida and the Car ibbean in addition to the Gulf of Mexico. The region is made up of
eight states and includes almost 30,000 miles of tidal shoreline, 300 estuaries and 17.2
million acres of coastal marsh ."
Fish habitat in the region includes coral reefs, salt marshes, mangrove forests ,
estuaries, lagoons, sea grass beds and river deltas. All contribute to the high biological
diversity of the region. Estuarine dependence of commercially exploited species along the
23 Center for Marine Conservation, 12.
24 Chambers, 13.
25 Center for Marine Conservation , 17; Chambers, 16.
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south Atlantic coast is estimated at ninety-four percent and ninety-eight percent in the
Gulf of Mcxico.i"
Southwest Region
The Southwest region includes California, which has over 800 miles of coastline,
as well as Hawaii and the Pacific Insular Areas of Guam, American Samoa and the
Northern Mariana Islands. Fish habitat in the region ranges from the rocky, mountainous
coast of northern California to the San Francisco Bay estuary to the coral reefs, mudflats
and mangrove forests of the Pacific Insular Areas .
Northwest Region
The Northwest region is comprised ofIdaho, Oregon and Washington States. Fish
habitat is varied as much from man-made causes as natural factors. The Pacific coast
includes miles of mountainous and largely undeveloped beaches. Puget Sound, connected
to the Pacific Ocean by the relatively narrow Straits of Juan de Fuca, contains a maze of
islands and inlets. The area appears pristine, and yet already has significant localized
pollution problems" The region also has miles of rivers and streams which serve as
anadrornous fish habitat. Estuarine dependence of commercially exploited species is
estimated at fifty-two percent."
20 Chambers, 13.
27 Center for Marine Conservation, 22.
2 ~ Chambers, 13.
10
Alaska Region
Alaska has some of the world's most productive fisheries. Over half of the total
U.S. marine coastline is in Alaska, much of it characterized by its lack of human
population and development. Habitat includes large estuaries in southeastern Alaska, the
Gulf of Alaska, the Alaska peninsula and the Aleutian islands which provide nurseries for
many species. Rivers and streams provide migratory pathways and spawning habitat for
anadromous fish. Much of the coastline is rocky and mountainous and seasonal Ice
affects at least 4,000 miles of shoreline.i" In Alaska, estuarine dependence of
commercially landed species is estimated to be seventy-six percent."
Importance of Habitat
The richest part of the coastal zone is the estuarine sector.31 Estuaries are
generally defined as the parts of rivers or streams that connect to the sea, where the fresh
water from land intermixes with salt water.
This saline mixture, saturated by sunlight and continually stirred by
currents and tides, folds humus, topsoil , and other organic material from
the land into the ocean's minerals and other organic products of
underwater decay. The resulting brew feeds a [web] of life from protozoa,
plankton, small fish, shrimp, oysters, and larger fish, to the fish eating
I . I di 32mamma s, me u 109man.
29 Center for Marine Conservation, 24.
30 Chambers, 13.
31 John R. Clark. 1977. Coastal Ecosystem Manallcment: A Technical Manual for the
Conservation of Coastal Zone Resources , New York: John Wiley and Sons , 29.
32 Anthony J. Calio. 1987. Defining an Estuary. EPA Journal (July/August): 9.
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Consequently, estuaries and wetlands are important habitat for many manne species,
including finfish and shellfish exploited both commercially and recreationally. Some
species, such as white perch and spotted sea trout, are permanent estuary residents.
Other migratory species, including some sharks.P utilize estuaries for spawning or
nursery rearing habitat. 34 These areas provide food supplies as well as protection from
predators.P Estuarine dependence has been summarized as follows:
One group of migrant Atlantic fishes spends summer in the estuaries and
winter off-shore in deep waters; for example croaker (hardhead) and spot
(lafayette) do this . Others, such as winter flounder, prefer deeper water in
summer and spend winters in the estuaries. Anadromous species such as
salmon , shad, alewife (river herring), and striped bass come in from the
ocean to go up the rivers for spawning. Catadromous species, such as the
eel, live in brackish waters but spawn in the sea-but the young return to
the estuaries and to fresh waters."
One can view marshes and estuaries as the keystones of the coastal marine environment-
if removed from the structure, the whole ecosystem may collapse."
It is estimated that three-quarters of all commercially valuable manne fish are
dependent on these coastal areas during some portion of their life.38 In the Southeast
region of the United States, over 90 percent of the fish landed are dependent on coastal
33 Rebeka J. Rand. 1995. Personal communication. 22 August.
34 Clark, 39.
3S U.S. Department of Commerce, 12.
36 Clark, 39-40.
37 Center for Marine Conservation, 18.
3R Brouha; U.S. Department of Commerce, 12; Joel Kaplan. 1993. National Marine Fisheries
Service Budget Outlook for FY 1994. in Transactions of the Fifty-eighth North American Wildlife and
Natural Resources Conference, Washington, D.C. March 19-24. edited by Richard E. McCabe and
Kelly A. Glidden . Washington. DC : Wildlife Management Institute, 311-2; Living Oce~ns Program.
1994. The Four Major Federal Laws Protecting Our Ocean Life. National Audubon SOClCty Factsheet.
June.
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wetlands and estuaries.I" Some commercially important crustaceans such as lobsters,
shrimp and crab, are also involved in estuarine dependence pattems.f"
Wetlands also operate as water purification filters for contaminants from urban
discharges and upland runoff. In addition to providing water quality benefits, wetlands
serve other favorable roles such as shore stabilization and flood control."!
Rivers also serve as habitat. They provide important spawning and nursery areas
for anadromous fish species, as well as migration routes to and from the ocean. These
habitats require protection from activities or construction that will impede transit to and
from the spawning grounds.V
Threats to Coastal Fish Habitat
Factors which impact fish habitat extend beyond the geographical limits of where
fish are actually located. Land and water-use activities in the entire terrestrial watershed
impact the coastal zone and should be considered part of the ecosystem that fish
inhabit.43 The most serious forms of coastal degradation are those involving the
destruction of coastal wetlands, bays, coral reefs, oyster beds, deep-water coral forests,
39 U.S. Congress. House. Committee on Merchant Marine and Fisheries . 1985. Fishery
Conservation and Mana~ement Improvement. Report 99-1 65, 13.
40 Calio, 10; Clark, 40 .
4 \ Clark, 32 .
42 U.S. Department of Commerce, 12.
43 Hinman, 318.
13
kelp forests, benthic areas serving as larval nurseries and river systems with anadromous
stocks.
Kenchington and Agardy'" describe three general types of envirorunental threats
which need to be addressed in marine conservation planning and management. The first is
structural threats . Structural threats are deliberate modification or destruction of the
marine environment that result in degradation or removal of physical or biological
components of the ecosystem. Modifications of fish habitat include direct destruction by
filling, construction of dams, reservoirs or channels that divert fresh water for irrigation,
flood control and municipal and industrial water use. Wetland losses, generally caused by
deliberate modification, are an example of a structural threat. Coastal development has
eliminated most of the Northeast region's marshes and other wetlands." Filling and
coastal development has resulted in total wetland losses of seventy-four percent in both
Connecticut and Maryland." Washington State, in the Northwest region, has lost fifty
percent. In the Southwest region, the figure is as high as ninety-one percent in California
with an eighty-five percent decline in San Francisco Bay wetlands." Another example of
a structural threat is the alteration of freshwater flows by means of dams, diversions and
other land-use practices. Many U.S . estuaries have been affected by the alteration of
fresh water flows . "In Chesapeake Bay, tributary flows have been reduced by about
44 Richard Kenchington and M.T. Agardy. 1990 . Achieving Marine Conservation Through
Biosphere Reserve Planning and Management. Environmental Conservation 17( I):41.
45 Center for Marine Conservation, 14.
4 (, National Research Council (NRC). 1995e. Understanding Marine Biodiversity: A Research
Agenda for the Nation. Washington, DC: National Academy Press, 7.
47 Ibid.
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forty percent, whereas Texas estuaries have lost nearly ninety percent of their historic
inflows due to upstream diversions ." 48 Since 1900, over sixty percent of the fresh water
flow to San Francisco Bay has been diverted for agriculture and use by the growing cities
to the south. Chambers states that freshwater flows can be the most important factor
influencing the health of many riverine and estuarine ecosystems'" and, thus, fish habitat.
In addition, the placement of dams in the Columbia River Basin has caused a forty
percent decline in spawning area for anadromous species."
The second threat is process-related. Process-related threats involve "indirect,
incidental and often unintended effects on ecosystems through alteration of physical,
chemical or biological factors.?" Process related threats to marine fish habitat include
water temperature alteration, toxic chemical releases, nutrient over-enrichment from point
and non-point source discharge , agricultural runoff, and aquaculture.V dumped foreign
substances such as dredge spoils or oil spills, sedimentation from poor logging practices,
and excessive light and noise . Other process related threats are " ...the introduction of
exotic species, or of man-made structures such as artificial reefs that modify beach sand
budgets, [and] also alter habitats of both target and non-target species."53 Process related
threats, including nutrient over-enrichment, are believed responsible for the loss of native
4R Chambers, 16.
49 Ibid ., 14.
50 Center for Marine Con servation, 28.
51 Kenchington and Agardy , 41.
52 Brouha; 52 NRC. 1994. Iml2rovinl; the Manal;ement of U.S. Marine Fisheries. Washington,
DC: National Academy Press, 29.
53 NR C 1994, 30 .
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seagrasses in Chesapeake Bay.54 Inadequate septic systems, sewage discharges and urban
runoff, all process related threats, contribute to water quality degradation which results in
shellfish bed closures. On any given day, one-third of the nation's shellfish waters are
closed as a consequence.f Further, bottom-dwelling fish in Puget Sound and Boston
Harbor have a high incidence of cancerous liver tumors which are attributed to persistent
contaminant exposure through both food and sediments.
The third type of threat is referred to as the amenity threat. An amenity threat
involves "endangering future use options, whether direct, indirect or currently
unanticipated, of natural areas and resources.T" Species extinction is an amenity threat.
These causative agents often act cumulatively with each other, and their effects
can be seen most clearly in coastal, estuarine, and "downstream" areas. 57 Therefore, in
order to protect fish habitat for better conservation and management of fish, efforts must
encompass the entire coastal environment.
54 Chambers, 17.
55 Ibid., 18.
56 Kenchington and Agardy, 41.
57 Brouha.
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CHAPTER 3
MECHANISMS FOR MARINE FISH HABITAT
PROTECTION
The biological wealth of coastal ecosystems, including fish habitat, and the
diversity of human activities that impact the area, require management strategies and
institutions which address issues at the ecosystem level. This section examines whether
the United States currently has the statutory mandates for an integrated policy and
decision-making process as called for in Agenda 21.
In developed countries, including the U.S. , resource management has been
characterized by a sector-by-sector approach whereby largely autonomous institutions
separately focus upon agriculture, forestry , tourism development, water quality, water
supp ly, urban planning, fisheries , etc. 58 Each sector can have a large impact on the
quality and quantity of coastal fish habitat. Institutional problems exist in a sector-by-
sector approach which characterize impediments to effective management. They are:
• Fragmented authority,
• Overlapping jurisdictions,
• Inadequate integrated resource management,
• Interagency competition, and
5R Olsen, 6.
17
• Inadequate budgets, equipment and personnel. 59
Olsen states that the typical result of the sector-by-sector approach to management " ...is
a proliferation of plans, policy statements, laws and regulations .T"
The focus of this chapter is a limited review of the current statutory authorities
that impact marine fish habitat or contain habitat protection provisions. Through
examination of existing U.S . law, the issue of the "typical result" of the sector-by-sector
approach is addressed in relation to impacts on marine fish habitat. Edwards, Hurley and
Dunn.?' classify legislation enacted to promote natural resource conservation according to
the scope of the mandate: single resource/single species; single species and its specific
habitat; conservation of types of habitat; and, ecosystem conservation. This study
utilizes those categories and adds an additional one addressing legislation promoting
agency coordination or consultation. The authors also discuss preservation, mitigation,
restoration and enhancement as the current tools employed for natural resource
conservation. As preservation and protection are the focus of this paper, statutes
designed to address habitat restoration, mitigation, enhancement or damage assessment are
not emphasized. Unfortunately, a comprehensive review of all existing statutes
containing specialized protective measures is beyond the scope of this paper. The major
legislative mandates and a representative sampling of specialized programs are included.
5') Ibid .
so Ibid .
~ I Gary Edwards , Linda Hurley and Charles A. Dunn. 1992. What is Habitat Conservation? in
Stemmin~ the Tide of Coastal Fish Habitat Loss, Proceedings of a Symposium on Conservation of
Coastal Fish Habitat, Baltimore, Maryland, March 7-9, 1991. edited by Richard H. Stroud. Savannah:
National Coalition for Marine Conservation, 31-33 .
18
Single Resource/Single Species
Magnuson Fishery Conservation and Management Act of1976 (P.L. 94-265, approved
April 13, 1976; 16 V.S.c. §§ 1801-1882; 90 Stat. 331, as amended)
The Magnuson Fishery Conservation and Management Act of 1976 (MFCMA or
Magnuson Act) was enacted to protect and manage the federal marine fishery resources of
the United States. The MFCMA recognizes that fishery resources are finite but
renewable.f A primary purpose of the legislation was to "Americanize" U.S. marine
fisheries . The Act created a "Fishery Conservation Zone" between three and two
hundred miles offshore to address overfishing by foreign fleets. The 1986 amendments
changed the name of the conservation zone to the EEZ. 63 The Act was designed to
develop domestic commercial and recreational fishing, as well as to conserve and maintain
fishery resources." The Act also created eight regional councils to develop plans for
species management.
MFCMA makes reference to the importance of environmental protection for the
health and abundance of fish stocks. The phrase 'conservation and management,' which
occurs frequently in the Act, is defined to include the cnvironrnent.f Fish habitat is
included under the definition of fishery resources .f"
62 16 U.S.c. § 1801(a)(5).
63 U.S . Congress, House 1985,3
64 Chasis, 193; Donna R. Christie. 1994. Coastal and Ocean Management Law in a Nutshell, St.
Paul: West Publishing Co ., 100.
fi5 William Gordon. 1981. Management of Living Marine Resources: Challenges of the Future.
in Center for Ocean Management Studies, University of Rhode Island. Comparative Marine Policy:
Perspectives from Europe. Scandinavia. Canada. and the United States, New York: Praeger Publishers,
166.
fi6 16 U.S .c. § 1802(9) .
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In 1983, NMFS officially adopted a policy on habitat. The 1986 reauthorizing
amendments endorsed the NMFS Habitat Conservation Policy.6 7 The amendments added
language which provides that a Fishery Management Council may comment on any
proposed federal or state activity it anticipates may affect fishery habitat for a species
within its jurisdiction" In the event a Council comments on a proposed federal action,
the responsible agency is required to provide a detailed response in writing within 45
days.69 The amendments also added a requirement for Councils to include information in
fishery management plans (FMPs) regarding the significance of habitat and assessments
on the impacts that changes to habitat may have for a fishery."
The relationship between the depletion of stocks and the quantity and quality of
habitat has become increasingly better understood. The issue was further addressed in the
1990 reauthorization of the Act.71 The 1990 amendments strengthened the comment
process for habitat of anadromous fish stocks" A Council is currently required to
comment and make recommendations on alternative actions if the proposed federal or
state activity is likely to impact anadromous fish habitat."
«: Rudolf A. Rosen. 1992. Status of Federal Fisheries Stew ardship Programs. in Stemming the
Tide of Coastal Fish Hab itat Loss, Proceedings of a Symposium on Conservation of Coastal Fish
Habitat, Baltimore, Maryland, March 7-9 , 1991. edited by Richard H. Stroud. Savannah: National
Coalition for Marine Conservation, 157.
fiR 16 U.S.c. § 1852(i)(A).
fi9 16 U.S.c. § 1852(1)(2).
70 16 U.S .c. § 1853(a)(7).
71 Roger R. Locandro. 1992. Fishery Management Councils and Magnuson Act
Responsibilities . in Stemming the Tide of Coastal Fish Habitat Loss , Proceedings of a Symposium on
Conservation of Coastal Fish Habitat, Baltimore, Maryland, March 7-9 , 1991. edited by Richard H.
Stroud. Savannah, GA : National Coalition for Marine Conservation, 161 .
72 lbid., 162.
73 16 U.S.c. § 1852(i)(B).
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In addition, the Act authorizes the Secretary to initiate and maintain a biological
research program. Among other things, the research is to address the impacts of pollution
and the degradation of wetlands and estuaries on the abundance and availability of fish."
As will be discussed later, many scholars and advocates are promoting changes to the
MFCMA which would significantly strengthen habitat protection.
Anadromous Fish Conservation Act (16 U.S.c. §§ 757a et seq.; Public Law 89-304,
October 30, 1965; 79 Stat. 1125, as amended)
The Anadromous Fish Conservation Act, authorizes the Secretaries of Interior and
Commerce to enter into cooperative agreements with States and other non-federal
interests for conservation, development, and enhancement of anadromous fish. The
agencies are authorized to contribute up to fifty percent as the federal share of the cost of
implementing such agreements." Habitat protection measures under the Act authorize
the U.S. Fish and Wildlife Service (FWS) "to conduct studies and make recommendations
to the Environmental Protection Agency (EPA) concerning measures for eliminating or
reducing polluting substances detrimental to fish and wildlife in interstate or navigable
water or their tributaries.Y" The Act also authorizes mitigation and restoration activities
such as stream clearance and improving movement, feeding and spawning conditions.
74 16 U.S.c. § 1854 (e)(3)(A); Gordon, 166.
7S U.S. Department of the Interior . 1992. Di~est of Federal Resource Laws of Interest to the U.S.
Fish and Wildlife Service . [Washington, DC]: Fish and Wildlife Service, Office of Legislative Services .
April , 8-9.
76 Ibid ., 9.
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Under the Anadromous Fish Act,77 the Secretary of the Interior is mandated by
Congress with special standing to appear before the Federal Energy Regulatory
Commission (FERC) in proceedings involving licensing of hydroelectric projects which
may affect the conservation of anadromous species.
In 1979, Congress authorized appropriations for an emergency investigation into
causes for the decline in striped bass in Atlantic coastal waters. The measure, contained
in Section 7 of the Act, was extended several times. In 1991, the study provisions were
amended to focus on restoration and management of the species ."
Salmon and Steel/wad Conservation and Enhancement Act (16 U.S.c. §§ 3301 et seq.,
Title I ofAct December 22, 1980, P.L. 96-561, 94 Stat. 3275)
The Salmon and Steelhead Conservation and Enhancement Act was enacted by
Congress in direct response to the federal court decisions in U.S. v. Washington and
Sohappy v. Smith. The Act states that "[o]ver a period of several decades, competing
uses of salmon and steelhead habitat and historical problems relating to conservation
measures, the regulation of harvest and enhancement have depressed several of these
stocks of salmon and steclhcad.Y " One purpose of the measure was to alleviate some of
the dislocation which occurred as a result of the court decisions through "coordinated
research, enhancement, and management of salmon and steelhead resources and
habitat.. .." 8o
77 16 U.S.c. § 757b.
7R U.S . Department of the Interior, 9.
79 16 U.S.C.S . § 3301(a)(2 ).
RO 16 U.S.C.S . § 3301(b)(l)(B).
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Habitat is defined in the Act to mean the land or water which salmon and
steelhead occupy at any time during their life cycle or that affect the resource." The Act
created conservation areas for salmon and steelhead habitat in the Columbia River drainage
basin , the rest of Washington State and what is now the EEZ adjacent to Washington and
where the Pacific Fishery Management Council has jurisdiction. The Act directed the
Secretary of Commerce to create an advisory committee for each conservation area. At
the same time, the Secretary of the Interior was authorized to establish a grant program
for each conservation area . In addition, an enhancement program was also created to be
jointly administered by the Departments of Commerce and Interior.
There are other specific and omnibus authorizing statutes which provide for
salmon and steelhead habitat conservation measures at water resources projects in the
Columbia River Basin. They include the Mitchell Act82 and the Columbia Basin
Project.f' as well as a number of other Bureau of Reclamation and Corps projects.
General authority for consideration offish and wildlife conservation planning in water and
reclamation projects is contained in the Fish and Wildlife Coordination Act. 84
HI 16 U.S.C.S. § 3302 (9).
H2 16 U.S.c. §§ 755 et seq .
H3 16 U.S.c. §§ 835 et seq .
H4 16 U.S.c. §§ 66 1 et seq ., see Fish and Wildlife Coordination Act, p. 47 .
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Single Species and its Specific Habitat
Endangered Species Act of1973 (16 U.S.c. §§ 1531 et seq., 87 Stat. 884 as amended)
The Endangered Species Act (ESA) is the most comprehensive federal law for the
protection of species diversity and habitats.f The ESA provides for "the conservation of
ecosystems upon which threatened and endangered species of fish, wildlife and plants
depend, both through federal action and by encouraging the establishment of State
programs.T" Section 7 of the ESA requires federal agencies to consult with NMFS to
determine impacts of any proposed action on a listed species or its habitat.V "Habitat
degradation and destruction is the major cause of endangerment and poses a major
challenge to efforts to recover species."88
Congress recognized in the ESA that the protection of critical habitat may be as
important as direct prohibitions on takings for ensuring the survival of a species or
population.f" The 1978 amendments authorize FWS and NMFS to designate "critical
habitat" to aid in protecting endangered and threatened species." Critical habitat is
defined as:
(i) the specific areas within the geographical area occupied by the
species...on which are found those physical or biological features (I)
essential to the conservation of the species and (II) which may require
R5 Thome-Miller and Catena, 94.
R~ U.S . Department of the Interior, 23.
R7 Gilbert C. Radonski and Tina L. Berger. 1992. Coastal Habitat Conservation: Are We Doing
It Right? in Stemming the Tide of Coastal Fish Habitat Loss, Proceedings of a Symposium on
Conservation of Coastal Fish Habitat, Baltimore, Maryland, March 7-9 , 1991 . edited by Richard H.
Stroud. Savannah: National Coalition for Marine Conservation, 232.
RR Suzanne Jones . 1994. Endangered Species Act Battles . Fisheries (Bethesda) 19( I):24.
R9 Christie, 204.
90 Edwards, Hurley and Dunn, 32 .
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special management considerations or protection; and (ii) specific areas
outside the geographical area occupied by the species upon determination
by the Secretary [Interior or Commerce] that such areas are essential for
conservation of the species."
Generally, critical habitat does not include the entire range of the species'? and
must be designated at the time the species is listed." More extensive habitat may be
found necessary for the long terrn species survival, but critical habitat must at least
encompass the minimum area necessary to avert short term jeopardy of the speciea"
Designation must be based on the best available science. The Secretary is also required to
consider the economic impacts of critical habitat designation but may not exclude areas if
it will result in extinction of the species." There are no inherent restrictions on activities
in designated critical habitat, but activities are affected if they are authorized, funded, or
carried out by federal agencies." A federally authorized activity may be prohibited if it
adversely impacts an area designated as critical habitat. Currently, less than twenty
percent of the species listed on the ESA have designated critical habitat."
The requirements of the ESA are primarily administered by FWS and NMFS .
The Department of Agriculture and EPA also have mandated responsibilities under the
Act.
91 16 U.S.c. § 1532(s)(A).
92 16 U.S.c. § 1532(5)(C).
93 16 u.s.c. § 1533(a)(3) .
94 Christie , 235 .
95 Ibid.
s« Thome-Miller and Catena, 95.
97 Jones , 24 .
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Some salmon species are currently listed on the ESA and protective measures are
being applied to address habitat issues. A major criticism of the Act is that it "becomes
enforceable only when a species approaches an extreme ecological threshold; until a threat
to a species' viability is scientifically established, its mandate is of no force. " 98 Instead of
requiring planning and management to prevent species decline, the ESA stops activities
only when a species is on the verge of extinction. "The Act thus is no substitute for
effective first-order preventive measures."?
A recent Supreme Court case, Babbitt v. Sweet Home Chapter of Communities
for a Great Oregon, et al., challenged the premise that habitat destruction "harms"
endangered species .l'" Section 9 of the ESA prohibits the taking of a listed species, which
is defined to include "harm" to a species.!"! The case challenged a regulation on its face
which further defines harm to include "significant habitat modification or degradation
where it actually kills or injures wildlife,,,,o2 or more specifically, whether the regulation
construes the intent of Congress.l'" The court upheld the interpretation of Congress'
intent represented in the regulation.
9R Alyson C. Flournoy. 1993. Beyond the "Spotted Owl Problem": Learning from the Old-
Growth Controversy. Harvard Environmental Law Review 17(2) : 302.
99 Ibid., 315 .
100 Babbitt. Secretarv ofInterior, et al. v. Sweet Home Chapter of Communities for a Great Oregon
et aI., liS S.Ct. 2407(1995).
101 16 U.S .C. § 1532(19).
\OJ 50 CFR § 17.3
10} Babbitt v. Sweet Home Chapter of Communities.
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The Sweet Home case represents the strongest challenge of the ESA to date and
the ability to protect species through habitat protection.'?" Efforts are underway in the
104th Congress to reauthorize the ESA. Some of the reauthorization amendments
explicitly exclude habitat modification from the definition of harm. As habitat destruction
is the major cause of species extinction.l'" the amendments pose a serious threat to the
integrity of the ESA. Currently, the momentum to overhaul most major environmental
bills , including the ESA, appears to have stalled in this Congress . Certainly, the Supreme
Court interpretation will be an issue whenever the legislation is reauthorized.
Conservation of Types of Habitat
Rivers and Harbors Appropriation Act of1899 (33 U.S.c. § 403; Chapter 425, March 3,
1899; 30 Stat. 1151)
This Act, known as the Rivers and Harbors Act of 1899, expanded the first
Congressional statute to address water pollution, the Act of June 29, 1888. The original
statute dealt only with pollution in New York City Harbor. Section 10 of the Rivers and
Harbors Act, or the Refuse Act, requires a permit from the Army Corps of Engineers
(Corps) to dump or discharge refuse material into navigable waters or areas, such as
tributaries, which would be affected by the action.l'" The Act also controls the
placement of structures, such as bridges and dams, in navigable waterways so that
In4 Natalie Angier. 1994. "Appellate Ruling Called a Threat to Endangered Species Act," The
New York Times. November 22. p. C6; Marla Cone and Dav id Savage. 1995. "Key Ruling
Preserves U.S. Habitat Law," Los Angeles Times . June 30, AI.
105 Brief of Amici Curiae Scientists in Support of Petitioners , Babbitt. Secretary of Interior. et al .
v. Sweet Home Chapter of Communities for a Great Oregon. et al. 94-859 (US 1995).
106 Chasis, 189; U.S. Department of the Interior, 70-1.
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commerce and marine, anadromous, and estuarine resources are not adversely impacted. 107
Under the authority of the Fish and Wildlife Coordination Act, NMFS may provide
comments and recommendations on proposed activities which would affect fish habitat
conservation for Corps Section 10 permit applications. 108
Federal Water Pollution Control Act Amendments (33 V.S.c. §§ 1251 et seq.; P.L. 92-
500, October 18,1972; 86 Stat. 816 and P.L. 95-217, December 27,1977; 91 Stat. 1566)
Following amendment in 1972, the Federal Water Pollution Control Act
(FWPCA) has been the nation's primary law for protecting wetlands, waterways, and
coastal areas from pollution degradation. 109 The long term goal of the Act is to maintain
and restore the chemical, physical and biological integrity of the nation's waters. I 10 The
FWPCA regulates point source discharges of pollutants from power plants, municipal
sewage-treatment facilities and agricultural feedlots . It also regulates oil and hazardous
substance spills, vessel sewage, disposal of dredge spoils and non-point source
pollution. III
The FWPCA was further amended by the Clean Water Act (CWA) in 1977. The
Act extended the pollution control zone to 200 nautical miles to be consistent with the
Fishery Conservation Zone created in the same year by the Magnuson Act. I 12 The CWA
consists of two major parts:
107 U.S. Department of Commerce 1994, 14.
lOR Center for Marine Cons ervation, 57 .
109 Living Oceans Program.
110 33 U.S.c. §§ 1251 et seq. ; Living Oceans Program.
I I I Chasis, 189.
112 Ibid ., 190.
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regulatory provisions that impose progressively more stringent
requirements on industries and cities to abate pollution and meet the
statutory goal of zero discharge of pollutants, and provisions that
authorize federal financial assistance for municipal wastewater treatment
construction. I 13
The Act set ambitious goals for cleaning up the nation's waters and is viewed as one of
the most successful environmental laws in tenns of achieving the statutory goals.'!"
CWA was last amended in 1987.
Three sections of the Act are particularly relevant to coastal and marine habitat
protection: "a provision for criteria applied to discharges into ocean waters, the regulation
of disposal of dredge and fill material, and a program for protection of estuaries."!" First,
Section 403 provides protection for marine fish habitat by establishing permit criteria for
direct discharges into marine waters . Through the permit process, EPA is required to
determine that a discharge will not unreasonably degrade the marine environment.
However, the guidelines created by this section, and applied through the National
Pollutant Discharge Elimination System (NPDES)116 permit process do not apply to
waters shoreward of the baseline and hence, do not apply to discharges in estuaries and
certain other coastal waters. I 17
Second, Section 404 of the CWA is the federal government's primary tool for
controlling the use of wetlands and other coastal habitats. Under this section, the Corps
113 Congressional Research Service. 1995. Clean Water : Summary ofH .R. 961. pp . 19.
unpublished, I .
114 Ibid.
115 Thorne-Miller and Catena, 98.
110 33 U.S.c. § 1342.
117 33 U.S.C § 1393; Thome-Miller and Catena, 98.
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IS authorized to issue permits for the discharge of dredge and fill material into the
navigable waters of the United States. I IS The Corps is authorized to designate disposal
sites subject to an EPA determination that discharges will not adversely impact municipal
water supplies, shellfish beds, fishery areas , wildlife or recreational use.!"
The third section of the Act of particular relevance to habitat protection is Section
320 of the 1987 Water Quality Act which amended the CWA. 120 Section 320 authorizes
the National Estuary Program, a cooperative State/federal program to develop
management plans for nominated estuaries of national significance. The plans , developed
through management conferences, are to address restoration and maintenance of the
biological and chemical integrity of estuarine waters.!" The National Estuary Program
will be examined in detail in the section addressing ecosystem/watershed management
authorities.
The federal agencies charged with administering the CWA are EPA and the Corps.
Although not technically an oversight agency, EPA can approve or disapprove State
water quality programs. The Corps is the principal regulatory authority for the Section
404 program. EPA, NMFS and FWS have advisory roles in determining whether or not
permits should be issued. EPA also has veto authority over both State and Corps
wetland-permitting decisions if it is determined that unacceptable impacts will occur as a
I IH 33 U.S.c. § 1344.
II? U.S. Department of the Interior, 33.
120 33 U.S.c. § 1330.
121 U.S. Department of the Interior, 34.
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result of the permit issuance.F' Consultations are required if a species listed as
endangered or threatened under the ESA is present. 123 NOAA is authorized to conduct
water quality research and trends assessments in estuaries of national significance under
the Section 320 program.
The Oil Pollution Act of 1990 significantly amended the oil spill provisions of
CW A. However, unless the Act has the effect of reducing the number of vessel
causalities, most benefits to fish habitat will be through restoration and mitigation
activities rather than protection.
The CW A is also in the process of reauthorization in the 104th Congress. In this
case, the anti-regulatory sentiment prevailing in Congress, particularly in the House of
Representatives, threatens to weaken the cornerstones which have made the CWA
successful. According to the Sierra Club, the House bill, H.R. 961 , "weakens strong
standards, undermines enforcement, avoids rather than solves the difficult problems of
polluted runoff, and removes most wetlands from federal protection."1 24 For example, the
bill expands from five to seventy thousand the number of nonconventional pollutants for
which dischargers can seek waivers. 125 Fish habitat protection is threatened by virtually
122 Thome-Miller and Catena, 99.
123 Living Oceans Program.
124 Sierra Club. 1995. House Clean Water Amendments fH .R. 961), July 10. unpublished.
125 Center for Marine Conservation. 1995. Effects of H.R . 961 on the Cle an Water Act ,
Washington, DC: Center for Marine Conservation. pp. 6. unpublished, I.
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every aspect of the House-passed bill, characterized by conservation groups as the
"Dirty Water Bi ll" and a dismantling of the CWA.126
As with the ESA, it is unclear whether Congress will reauthorize the CWA this
session. Like many other House-passed bills in the current Congress, the effort may
simply die in the Senate.
Coastal Zone Management Act of1972 (P.L. 92-583, 16 V.S.c. §§ 1451 et seq., October
27, 1972, as amended)
Recognizing that existing institutional arrangements for planning and regulation of
coastal zone uses were inadequate,"? Congress enacted the Coastal Zone Management
Act (CZMA) in 1972 to encourage coastal States to develop coastal zone management
plans. The stated policy of the Act is to "preserve, protect, develop, and where possible,
to restore or enhance the resources of the Nation's coastal zone for this and succeeding
generations." 128 Management policies for the coastal zone are intended to balance
development and environmental protection of coastal natural resources (including
estuaries, bays , beaches and fish and wildlife and their habitat) and to encourage area
management plans for estuaries, bays and harbors .129
Although a recognized national interest in effective coastal management exists,
Congress acknowledged that the type of land use planning and management required falls
126 Conservation groups that have used this characterization include, but are not limited to, Sierra
Club, Center for Marine Conservation, Greenpeace, Natural Resources Defen se Council , National
Audoban Society and World Wildlife Fund.
127 Lawrence Juda. 1993. Ocean Policy, Multi-use Man agement, and the Cumulative Impact of
Piecemeal Change: The Case of the United States Outer Continental Shelf. Ocean Dev elopment and
International Law 24(4):361.
128 16 U.S.c. §§ 1451 et seq .
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primarily within the traditional domain of State and local govemments.P'' To encourage
States to participate, the Act provides federal funding for States to develop and
administer plans. It also affords the additional incentive of "federal consistency" or an
increased level of federal cooperation with the guidelines set forth in a State's approved
coastal zone management plan.
The Act establishes a national coastal resource management framework to assist
States and territories develop the ability to manage their coastal resources. The Act
provides policy guidance as well as financial and technical assistance to State and
territorial governments to prepare and implement programs.131 In order to gain approval,
and hence, qualify for federal funding, a plan must meet a number of stipulated federal
requirements. These include enumeration of permissible uses, general guidelines on
priority uses, and identification of State institutional and organizational structures for
implementing the program. 132
The CZMA generally defines the coastal zone to include the territorial sea and
adjacent lands "to the extent necessary to control shorelands, the uses of which have a
direct and significant impact on the coastal waters."133 The Act provides States with the
discretionary author ity to define the limits of the coastal zone for management purposes.
129 Thorne-Miller and Catena, 100-10 I.
130 Christie, 116-7 .
131 U.S. Congress. Senate. Committee on Commerce, Science and Transportation. 1990a.
Coastal Zone Improvement Act of 1990. Report 101-445, 2.
132 Juda, 362.
m CZMA Sec . 304(1 ).
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An approved plan must provide for administrative review for consistency of any
development projects or regulations with the State's management program.
A number of events led to the 1990 reauthorization amendments which
significantly strengthened the Act. 134 The unexplained deaths of numerous dolphins
along the Atlantic coast, beach closures caused by pollution from medical waste, closure
of shellfish beds, and the Exxon Valdez oil spill all served to raise public awareness and
concern about degradation of the coastal zone. 135 The amendments included a new
Coastal Zone Enhancement Grant Program to encourage States to improve their plans in
one or more of eight areas:
(I) coastal wetlands protection,
(2) management of development in high hazard areas,
(3) public access,
(4) control of marine debris,
(5) studying cumulative and secondary impacts of coastal development,
(6) special area management planning,
(7) ocean resources planning, and
(8) siting of coastal energy and government facilities. 136
The Coastal Nonpoint Pollution Control Program (CNPCP) was also created as
part of the 1990 reauthorization amendments. Nonpoint pollution accounts for almost
half of the pollution sources in coastal water. 137 The program requires States to
incorporate nonpoint source pollution program measures in their coastal zone
management plans. This provision introduces a broader ecosystem approach to coastal
'34 P.L. 101_508.
135 U.S. Senate 1990a, 4.
136 CZMA Sec. 309(a).
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zone management. Through the nonpoint source program amendments, Congress
recognized and sought to address watershed impacts on coastal waters and habitats.l "
The purpose of the program is to assist States develop and implement management
measures for nonpoint source pollution control to restore and protect coastal waters .!"
In addressing the problem, the CNPCP requires enforceable policies to develop
management tools for certain activities including, but not limited to, agriculture, forestry,
urban areas, marinas, hydromodification and vegetated treatment systems.l'" The
program also links the CZMA with water quality standards in the Clean Water Act by
requiring States to prepare and submit a coastal water quality protection program. 141
In addition, P.L. 101-508, added two new paragraphs to Section 303 of the
CZMA to encourage coordination among local, State and federal agencies in the area of
coastal management information dissemination, and to plan for emerging issues .142
Among the other objectives enumerated under Section 303 is the "comprehensive
planning, conservation and management of living marine rcsourccs. t'{'"
The Act also established the National Estuarine Research Reserve System
(NERRS). Originally called the National Estuarine Sanctuaries Program, the aim of the
137 U.S. Dep artment of Commerce. 1993. Office of Ocean and Coastal Resource Management
(OCRM) . [Washington, DC]: National Oceanic and Atmospheric Administration, National Ocean
Service.
I3S Da vis and Robb, 176.
139 U S. Department of Commerce. 1990. 1990 Amendments to the Coastal Zone Management
Act: A Summary. [Washington, DC]: National Oceanic and Atmospheric Administration, National
Ocean Service, Office of Ocean and Coastal Resource Management, Coastal Zone Information Center.
140 OCRM 1993.
141 U.S. Senate 1990a, 14
142 Ibid ., 12.
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System is to help preserve estuarine areas from the harmful affects of pollution,
development and unregulated human activity.' ?" A purpose of the reserve system is to
provide natural laboratories of representative estuarine types that will support
management-oriented research in order to provide information needed by coastal resource
managers. Another purpose of the System is to provide educational and interpretive
programs to enhance public awareness and understanding of the coastal environrnent.!"
NERRS is specifically mandated to coordinate with State and local areas in partnership
with the federal governrnent. There are currently more than twenty-one designated
reserves .
The provisions of the Coastal Zone Management Act are administered by three
separate entities within Office of Ocean and Coastal Resource Management (OCRM) in
the National Oceanic and Atmospheric Administration at the Department of Conunerce.
The National Estuarine Research Reserve System is administered by the Sanctuaries and
Reserves Division. The Coastal Zone Management Program and the Coastal Nonpoint
Pollution Control Program are two separate entities in the Coastal Programs Division.
The Coastal Nonpoint Pollution Control Program is jointly administered by OCRM and
EPA.
The Coastal Zone Management Act is under extreme pressure in the l04th
Congress. Whether, or to what extent, the program will exist in the future at the federal
143 Ibid ., 2.
144 Ibid ., 4 .
145 Ibid .
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level is in doubt. But the CZMA clearly provides several mechanisms by which fish
habitat may be protected.
Marine Protection, Research and Sanctuaries Act of1972 (33 U.S. §§ 1401 et seq.; and
16 U.S.c. §§1431 et seq.).
The Marine Protection, Research and Sanctuaries Act of 1972 (MPRSA) contains
three Titles that may be used to protect marine fish habitat. Title I, the Ocean Dumping
Act, 146 authorizes EPA to establish a program to regulate ocean disposal of non-dredged
materials such as sewage sludge and industrial wastes. Protection of the marine
environment, ecological systems and economic potentialities are among of the stated
objectives of the prograrn.l'" The Act prohibits dumping of high-level radioactive and
medical wastes as well as radiological , chemical and biological weapons. Dumping
restrictions apply to both U.S. flag vessels and material being transported into U.S.
waters.148
Under the Act, EPA is required to consult with interested federal and State
agencies . The permit program is subject to provisions under a number of other statutory
authorities including the Fish and Wildlife Coordination Act ,149 the Rivers and Harbors
Act of 1899 150 and the Federal Water Pollution Control Act. 151 Consequently, NMFS
has advisory standing to comment on proposed permitting decisions.
14fi 33 U.S.c. §§ 1401 et seq .
147 U.S . Department of the Interior, 46.
14R Ibid .
149 16 U.S.c. §§ 661 et seq.
150 33 U.S.c. §§ 403 et seq .
lSI 33 U.S.c. §§ 1251 et seq.
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Title II of the MPRSA J52 gives NOAA broad research authority to study the
marine environment, including coastal and marine habitats .P:' Research is intended to
focus on the long-term effects of pollution, overfishing and human-induced changes to
ocean ecosystems and is to be conducted in consultation with EPA and the Coast
Guard.F" Title II provides for ongoing monitoring programs "to assess the health of the
marine environment, including but not limited to the monitoring of bottom oxygen
concentrations, contaminant levels in biota, sediments, and the water column, diseases in
fish and shellfish, and changes in types and abundance of indicator species."155
Congress established the National Marine Sanctuary Program (NMSP) in Title III
of the MPRSA. 156 The NMSP is administered by the Sanctuaries and Reserves Division
in OCRM. The purpose of the program is to provide authority for comprehensive,
coordinated conservation and management of nationally significant marine areas. 157 While
the primary objective of the program is resource protection, a stated policy is to facilitate
all compatible public and private uses of resources in designated areas.!"
While the value of protected marine areas is limited by size and allowed activities
both within and outside the boundaries, the establishment of marine sanctuaries is a
152 33 U.S.c. §§ 1441 et seq.
153 U.S. Department of Commerce 1994, 14.
154 33 U.S.c. § 1442; U.S. Department of the Interior, 46.
155 33 U.S.c. § 1442(a)(2)(A) .
ISh 16 U.S.c. §§1431 et seq.
157 16 U.S.c. § 1431(b)(2).
15R 16 U.S.c. § 1431 (b)(5) .
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positive habitat conservation strategy.159 Though not the express goal, marine sanctuaries
may be effective in protecting marine biological diversity through regulation of land-use in
adjacent areas. 160
On the other hand, MPRSA allows broad interpretation as to what constitute
appropriate uses for a sanctuary. 161 The "broad mandate of the Act gives the Program
latitude to define a specific sanctuary's purpose on a case-by-case basis, depending on the
resources and threats in question."!" The result of this "flexible" mandate means that
politics can playa large role in shaping appropriate uses of a sanctuary. 163
National Wildlife Refuge System
The National Wildlife Refuge System (System) is, in fact, a system in name only.
The first refuge was created by an executive order in 1903 by Theodore Roosevelt. 164
While there are currently more than 490 designated refuges, most have been created
through a myriad of authorities and mandates . Fish habitat in the System ranges from
refuge areas in Puerto Rico and the Virgin Islands to anadromous fish habitat in Alaska
159 Harold F. Upton. 1992. Biodiversity and Conservation of the Marine Environment. Fisheries
(Bethesda) 17(3) : 24.
160 Thorne-Miller and Catena, 74.
llil See generally D. Tamas. 1988. The U.S. National Marine Sanctuary Program: An Analysis of
the Program's Implementation and Current Issues . Coastal Management 16(4); C. Tisdell and J.M.
Broadus. 1989. Policy Issues Related to the Establishment of Marine Reserves. Coastal Management
17(1); O. Varmer and AJ. Santin. 1993. Ocean Management Under the Marine Protection, Research and
Sanctuaries Act: Sanctuaries, Dumping and Development. Coastal Zone 2; M. Murray-Brown. 1993.
Sanctuary Program at a Crossroads. Coastal Zone 2.
162 Murray-Brown.
IIi J C. Ostrom. 1994. National Marine Sanctuary Program, Office of Ocean and Coastal Resource
Management. Personal Communication. 8 March. via telephone.
1M Richard S. Rodgers and Ginger Merchant. 1994. National Wildlife Refuges: Contributing to
the Conservation of America's Biodiversity. in Transactions of the Fifty-ninth North American Wildlife
and Natural Resources Conference, Anchorage, Alaska, March 18-23. edited by Richard E. McCabe and
Kelly G. Wadsworth. Washington : Wildlife Management Institute, 551.
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and the Pacific Northwest. The Refuge System is administered by the FWS m the
Department of the Interior. 165
Some of the refuges in coastal areas provide protection for fish habitat indirectly
through the limitations placed on adjacent land-use. Others are directed through
legislative mandates to protect fishery resources. The following are some of the more
important general legislative mandates for protecting fish habitat through the Refuge
System.
Fish and Wildlife Act of1956 (16 US.c. §§ 742a et seq., August 8,1956; 70 Stat. 1119,
as amended)
The Fish and Wildlife Act of 1956, as frequently amended, establishes a
comprehensive national policy for fish, shellfish and wildlife resources, with a primary
emphasis on the commercial fishing industry. 166 Among other things, the Act authorizes
the administering agency to take steps required to develop, advance, manage, conserve and
protect fishery resources. These aims are to be accomplished through research and
acquisition of land, inter alia. The Land and Water Conservation Fund Act of 1965 167
provides authority to use Fund money to acquire refuge areas in order to implement the
goals of the Act.
At the time of enactment, the Bureau of Fisheries was located in the Department
of the Interior. With the 1970 Reorganization Plan No. IV,1 68 the responsibilities of the
165 U.S. Department of the Interior, 54-63 .
1M Ibid., 35 .
167 16 U.S.c. §§ 4601-9.
16R 84 Stat. 2090 .
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Act relating to commercial and marine sport fisheries were transferred to NMFS in the
Department of Commerce.
Refuge Recreation Act (16 U.S.C. §§ 460k et seq.)
The Refuge Recreation Act, enacted in 1962, authorizes the Secretary of the
Interior to acquire lands suitable for fish and wildlife-oriented recreation, protection of
natural resources or conservation of endangered or threatened species.l'" The lands are
required to be within or adjacent to an existing conservation area. In keeping with the
name of the Act, the Secretary is authorized to administer areas in the Refuge System for
recreational use, when such use will not interfere with the primary purpose of the area. 170
National Wildlife Refuge System Administration Act of1966
(16 U.S.c. §§ 668dd-668ee)
The National Wildlife Refuge System Administration Act of 1966 provides
guidelines for the administration and management of all areas in the System. Under the
Act, the Secretary of the Interior is authorized to develop permit regulations for any uses
compatible with the purpose for which a refuge area is designated. The Act covers areas
in the Refuge System, including those protected due to the presence of threatened or
endangered fish or wildlife. To this end, permitted activities may include hunting or
fishing when it is determined to be of benefit to the species in question. The provisions
169 16 U.S.c. §§ 460k et seq.
170 U.S. Department of the Interior, 69.
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of the Act may also be used to exclude all activities if deemed beneficial for an endangered
or threatened species.!"
Coastal Barrier Resources Act (P.L 97-348, October 18,1982; 96 Stat. 1653; 16 U.S.c.
§§ 3501 et seq.)
Barrier islands typically protect highly diverse lagoons and wetlands. The Coastal
Barrier Resources Act established the Coastal Barrier Resources System comprised of
thousands of miles of undeveloped barrier islands. The Act seeks to protect coastal
barriers by discouraging development. Designated areas are ineligible for direct or indirect
federal assistance which may encourage development. Such assistance includes flood
insurance, roads, sewer systems, bridges and jetties. 172 Expenditures for fish and wildlife
are excepted and National Wildlife Refuges and other protected areas are excluded.
Implementation responsibilities under the Act are administered by the Secretary of the
Interior.
Originally the System was limited to barrier islands in the Atlantic Ocean and the
Gulf of Mexico. Amendments to the Act have extended eligibility to islands in the Great
Lakes as well as authorizing a study of Pacific Ocean coastal barriers.! " The 1990
amendments also created an interagency task force to report on various factors impacting
the Coastal Barrier Resources System.
17 1 Ibid. , 65 .
172 Ibid., 15; Thorne-Miller and Catena, IO!.
I7J 16 U.S.c. § 3503(f).
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the Coastal Barrier Resources System.
171 Ibid. , 65.
172 lbid., 15; Thome-Miller and Catena, 101.
173 16 U.S.C . § 3503(f).
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Coastal Wetlands Planning, Protection, and Restoration Act (Title III ofP.L. 101-646,
16 U.S.c. §§ 3951 et seq.; 104 Stat. 4779; enacted November 29,1990)
According to the Senate report for the Coastal Wetlands Planning, Protection, and
Restoration Act, forty percent of the nation's coastal wetlands are located in Louisiana
and support over thirty percent of the U.S. marine and shell fisheries harvest. 174 Since
1900, the State has lost more than 1.1 million acres of coastal wetlands.!" Most of the
wetland loss is attributed to oil and gas production activities .
The Coastal Wetlands Planning, Protection, and Restoration Act , also known as
the Breaux bill, aims to restore rapidly eroding coastal wetlands in Louisiana and conserve
other coastal and inland wetlands in North America.'?" The Act requires a new Federal-
State task force to prepare a coastal wetlands restoration plan for the State of Louisiana.
The goal is to achieve "no net loss of wetlands in the coastal area of [the State] as a result
of development activities."!"
The purpose of the Act is three-fold. The first purpose is to provide for plan
creation, identification of priority coastal wetland restoration projects, and
implementation of the plan. The second purpose is to encourage the State of Louisiana to
develop a "no net loss of coastal wetlands" plan.!" The Act establishes a task force to
develop a comprehensive approach to fulfill the provisions in Louisiana. The task force
174 V.S . Congress. Senate. 1990c. Coastal Wetlands Planninf;. Protection. and Restoration Act.
Report 101-375,2.
175 The Senate report noted that if the present rate ofloss continues, Louisianna will lose 2.4
million acres of coastal wetlands by the year 2040 , approximately one and a third the size of Rhode
Island.
176 V.S . Senate 1990c, I.
177 Ibid .
m Ibid., 3.
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consists of the Secretaries of the Army, Agriculture, Commerce and the Interior, the EPA
Administrator and the Governor of Louisiana. The Secretary of the Army is the Chair.
Implementation and administration responsibilities rest with the Corps and EPA. 179
Finally, the third purpose of the Act is to provide grants for coastal states to
implement coastal wetlands conservation projects. Under the National Coastal Wetlands
Conservation Grants, the Secretary of the Interior is authorized to make matching grants
to coastal States to carry out coastal wetlands conservation projects .180
Food Security Act of1985 as amended by the Food, Agriculture, Conservation and
Trade Act 1990 (Title XII, P.L. 99-198, 99 Stat. 1354, December 23, 1985) as amended
by (Title XlV, P.L. 101-624, 104 Stat. 3359, November 28, 1990)
In 1985, Congress added a conservation dimension to agricultural commodity
programs. The provisions include the Conservation Reserve program, Sodbuster,
Swampbuster and Conservation Cornpliance.l'"
The Conservation Reserve program aims to curtail erosion from highly erodible
lands and protect environmentally sensitive areas. Under the program, fanners may enter
into ten year contracts with the Department of Agriculture (USDA) to take eligible lands
out of production. In exchange, farmers receive annual rent payments for allowing the
land to permanently revegitate and for enhancing wildlife habitat development. The
179 U.S. Department of the Interior, 17.
IRO lbid ., 17.
IRI Ibid .. 25; Laurence R. Jahn. 1992. Perspectives on Developing a National Agenda for Aquatic
Habitat Conservation. in Stemming the Tide of Coastal Fish Habitat Loss, Proceedings of a
Symposium on Conservation of Coastal Fish Habitat, Balt imore, Maryland, March 7-9, 1991. edited by
Richard H. Stroud. Savannah: National Coalition for Marine Conservation, 228 .
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program was expanded by regulation in 1988 to encourage wetlands restoration by making
wetlands eligible.P"
The Swampbuster provisions make farmers ineligible for most farm subsidy
programs if wetlands are converted to produce an agricultural commodity. The Soil
Conservation Service and the Agricultural Stabilization and Conservation Service share
administration responsibilities for the program within USDA. They are required to
consult with the FWS regarding wetlands identification, determination of exemptions from
the provisions, issuance of implementing regulations and measures relating to mitigation
and restoration. 183
The 1990 Act reauthorized and refined the conservation provisions enacted in
1985. As a protection incentive, the trigger for imposing penalties under the
Swampbuster provision was moved forward from the act of planting a commodity crop
to draining a wetland. The amendments clarified the minimal affects exemption and
provided for allowance of mitigation measures for wetlands that are farmed more often
than not, as well as for wetlands that were con verted but not put into commodity crop
production between 1985 and 1990. Prior converted wetlands must be used for
mitigation and the amendments added new requirements for mapping and on-site visits.l'"
The 1990 reauthorization also expanded the conservation component of the Act.
New provisions include incentives to encourage low input agriculture aimed to reduce the
use of chemicals which degrade public waters, sustainable agriculture, water quality
IH2 U.S. Department of the Interior, 26.
IH3 Ibid .
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maintenance and restoration, and a Wetland Reserve Program. ISS All of these provisions
have the potential to aid protection of coastal fish habitat.
Consultation and Coordination
National Environmental Policy Act of1969 (42 U.S.c. §§ 4321 et seq.)
The National Environmental Policy Act (NEPA) requires public disclosure of the
potential environmental consequences associated with federal or federally-authorized
rules or projects which may significantly impact environmental quality. The Act requires
consideration of alternative courses of action through the Environmental Impact
Statement (EIS) process. "Procedurally, [NEPA seeks] to address the need to consider
externalities associated with particular courses of action that [are] routinely overlooked or
ignored in the traditional single-use perspectives of mission-oriented agencies.l'J'"
The NEPA requires application of the EIS process for all proposed legislation and
major federal actions that could significantly affect environmental quality.l'" The EIS
disclosure process serves the purpose of alerting federal agencies to less harmful
alternatives or ways of avoiding or minim izing adverse impacts of proposed actions. ISS
The process provides for input from other federal agencies with jurisdiction or special
IR4 Ibid.
IRS Jahn, 228.
IRI. Juda, 360 .
IR7 Thorne-Miller and Catena, 104.
IRR Bean, 388 .
46
expertise relating to the environmental impacts of the proposed action.l'" While habitat
protection is not the explicit aim ofNEPA, the EIS evaluation and disclosure process may
be employed to aid in habitat conservation.
Fish and Wildlife Coordination Act (16 V.S.c. §§ 661 et seq.; Act ofMarch 10, 1934;
ac 55; 48 Stat. 401)
The Fish and Wildlife Coordination Act (FWCA) is the major legislation under
which the FWS and NMFS carry on fish and wildlife conservation activities.'?" The Act
requires interagency coordination and consultation on the impacts that proposed federally
funded or authorized projects may have on fish and wildlife resources and their habitats.
The FWCA authorizes NMFS to collect fisheries data and advise other
governmental agencies on decisions that affect living marine resources .191 NMFS and
other NOAA programs employ the FWCA to participate in decisions that may adversely
impact fishery resources and habitat such as proposed refineries, power plants, real estate
development, and industrial effluents. 192
The FWCA also provides general authority to the FWS and NMFS to propose
conservation measures for consideration during the planning stages of water resources and
reclamation projects. 193 Amendments enacted in 1946 require consultation with FWS and
State fish and wildlife agencies regarding any proposed, authorized, licensed or permitted
IR~ Juda, 360.
I~O Thorne-Miller and Catena, 101.
191 U.S. Department of Commerce 1994, 14.
192 Gordon, 166.
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water damming or diversion projects. The Act states that wildlife conservation is to be
given equal consideration with other features of water-resource development programs. 194
The purpose of the consultation process is to prevent loss of and damage to wildlife
resources .195
1986 Amendments to the Federal Power Act (16 U.S.c. §§ 791 et seq., P.L. 99-495,
October 16,1986,100 Stat. 1243)
The Federal Power Act was originally enacted in 1920. Congress amended the
Act in 1986 to provide stronger consultation measures for fish and wildlife conservation
issues . Prior to the 1986 amendments, FERC tended to give more weight to power issues
over non-power related concerns.l'" As a result, Congress enacted new licensing
requirements as part of the Electric Consumer Protection Act of 1986.
The 1986 amendments require that any new license issued under the Act include
conditions to protect, mitigate and enhance any fish and wildlife resources, including
spawning grounds and habitat, that will be impacted by the development, operation and
management of the project.l'" The conditions are to be based on recommendations
received from FWS, NMFS and State fish and wildlife agencies under the requirements of
the Fish and Wildlife Coordination Act. The Act requires that FERC attempt to resolve
any inconsistencies between recommendations and the purposes of the Federal Power
I'JJ U.S. Department of the Interior, 21 .
194 16 U.S.c. § 661.
19 5 16 U.S.C . § 662(a) .
196 U S. Congress. House. Committee on Energy and Commerce. 1986a . Electric Consumers
Protection Act of 1985. Report 99-507, 17.
197 16 U.S.C. § 803(j)( I) .
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Act. In so doing, FERC must consult with the recommending agency and give due regard
to that agency's expertise and statutory responsibilities. If, after consultation, FERC
fails to adopt the recommendations in whole or in part, the Commission is required to
publish the basis for its decision.l'"
Additionally, the 1986 amendments provided NMFS with the same consultation
authority afforded FWS. The change was considered a technical amendment to existing
language in the Act which requires FERC to consult with FWS and any affected State
agencies responsible for fish and wildlife resources. 199
Section 10(a) of the Act also provides an opportunity to protect fish habitat. The
section requires FERC to fully consider other federal mandates before making a licensing
decision. The section states that FERC must consider "[t]he extent to which the project
is consistent with a comprehensive plan (where one exists) for improving, developing, or
conserving a waterway or waterways affected by the project.. .."200 In order for FERC to
apply the section, agency "comprehensive plans" must be on file with FERC.
19R 16 U.S.c. § 803(j)(2).
199 U.S . Con gress, Hous e 1986a, 41.
200 U.S. Department of Commerce. 1994a . Habitat Happenin~s . [Sil ver Spring, MD] : National
Oceanic and Atmospheric Administration, National Marine Fisheries Service, Office of Habitat
Protection. June, 5.
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Ecosystem/Watershed Management
Klamath River Basin Fishery Resources Restoration Act (16 U.S.c. §§ 460ss et seq.; P.L.
99-552, 100 Stat. 3081, October 27,1986, as amended by P.L. 100-580, 102 Stat. 2935,
October 31,1988, and P.L. 100-653, 102 Stat. 3829, November 14,1988)
Like many salmon runs in rivers of the Pacific Northwest, salmon of the Klamath
River have been severely impacted by dams, water flow diversion, hydroelectric projects,
mining, timber harvest practices and road construction. The combined impacts
contributed to sedimentation, reduced water flow and degraded habitat. The result, as
seen in 1986 when the Klamath River Basin Fishery Resources Restoration Act was
enacted, was an eighty percent decline from historic levels in the fall chinook and
significant declines in steelhead trout populations.i'"
Consequently, the Act requires the Secretary of the Interior to develop and
implement a twenty year program to restore the anadromous fishery resources of the
Klamath River Basin. The Act requires establishment a Council to develop a plan and
policy for management of both the in-river and ocean harvest. The Act also establishes a
task force to coordinate and implement the program. The program is considered to
employ an ecosystem approach to management because it addresses both the specific
species of concern and the watershed area of which they are a part .202
Congress authorized $21 million beginning in October 1986 through September
2006 . Non-federal interests are required to share fifty percent of the costs.i'"
201 100 Stat. 3080.
202 Edwards, Hurley and Dunn, 33.
203 U.S. Department of the Interior, 42.
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The Trinity River, a tributary of the Klamath River, has a similar program
established in 1984. The program, enacted in P.L. 98-541, requires the Secretary of the
Interior to develop and implement a program to restore fish and wildlife levels to those
existing prior to dam construction in association with the Central Valley Project.i'" The
statute also provides for establishment of a task force to advise the Secretary and a study
to evaluate stream flow requirements to restore, protect and preserve the fishery
resources.
A number of similar programs have been enacted for other river systems in the
Pacific Northwest. In each case, the causes for the declines in fishery resources are
virtually identical. As in the Columbia Basin projects discussed above in relation to the
Salmon and Steelhead Conservation and Enhancement Act, the impetus for the programs
is fulfillment of federal trust responsibilities and treaty obligations to the tribes of the
region.
Chehalis River Basin Fishery Resources Study and Restoration Act (PL 101-452,
October 24,1990; 104 Stat. 1054)
The Chehalis River Basin consists of nearly 1,400 rivers and streams that
historically produced large runs of anadromous fish. Since 1935 , fish populations have
declined by more than fifty percent due to water quality degradation, sedimentation of
spawning areas, reduced stream flows, and reduced spawning escapements.i'" Previous
federal, state and local studies documented the factors associated with the decline, but
204 Ibid., 74 .
205 U.S . Congress. Senate. 1990b . Chehalis River Basin Fisherv Resources Study and
Restoration Act of 1990. Report 101-594, 1.
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none focused on restoration of the stocks .i'" The Act authorized a study to be conducted
jointly by the federal, State and tribal governments. The purpose of the study was to
assess fishery resources and habitats of the Chehalis River Basin in the State of
Washington. The bill required the FWS, in consultation with State and local tribal
representatives to develop goals as well as short and long-term recommendations for the
restoration of fishery resources and habitats.i'" Implementation of the Act was intended
to strengthen cooperation between tribal and State fisheries management to improve
habitat for fisheries in the Chehalis River Basin .i'" The study and recommendations were
to be reported to Congress within two years.
The study found that effluent from pulp mills around Inner Grays Harbor had
degraded water quality and contributed to poor coho (and probably chinook and
steelhead) smolt survival. Efforts were already underway to improve water quality, but
further monitoring was deemed necessary to determine the results. The study also found
that water quality in the upper Chehalis River threatened adult spring and fall chinook
and reduced rearing habitat for coho and steelhead. In general, it was found that "dams
and other barriers, logging, road building, agriculture, and urbanization" had degraded
salmon and steelhead habitat.209 Overall, though, it was found that the Chehalis retained
thousands of miles of habitat in relatively good condition and, as the Basin did not have
200 Ibid., 2.
207 Ibid., I ; U.S . Dep artment of the Interior, J4.
20R U.S . Congress. Senate J990b, 3.
209 U.S. Congress. Hous e. J993. Chehalis River Basin Oversight: Measures to Restore
Production of Salmon and Steel head in Chehalis River Basin . Hearing Before the Subcommittee on
Fisheries Management and Environment and Natural Resources . Report 103-46,45 .
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large-scale main stem dams , prospects are good for successful long-term restoration. The
restoration project is projected to take twenty years at a projected cost of $1 million per
annum.I'"
National Estuary Program
The National Estuary Program (NEP) has evolved from earlier "waterbody
managemenr'"!' programs designed to address coastal and estuarine water pollution in a
comprehensive manner. EPA administers the program under a number of authorities in
addition to Section 320 of the Water Quality Act of 1987 discussed above.2 12 Other
authorities include the CZMA, EPA's initiative on coastal waters and the areaw ide
(Section 208) and watershed (Section 303(e)) plans under the CWA. 213 The Coastal
Ocean Program is charged with carrying out NOAA responsibilities under the NEP.214
Like earlier initiatives such as the Chesapeake Bay and Great Lakes Programs and the
Puget Sound Water Quality Authority, the NEP brings together all appropriate parties to
identify important problems. The site-specific groups, called management conferences,
then develop plans to alleviate the problems through a comprehensive, ecosystem
management approach.i"
2 10 Ibid., 47.
21 1 Howard Levenson. 1987. The Threat to Estuaries . EPA Journal (July/August) :13.
112 33 U.S.c. § 1330.
213 Levenson, 13.
214 U.S. Department of Commerce 1994, 23.
2 15 U.S. Environmental Protection Agency. 1989. SavinI: Bays and Estuaries : A Primer for
Establishinl: and Manal:ing Estuary Projects. [Washington, DC) : Office of Marine and Estuarine
Protection. August, 7-8.
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The legislative mandate establishing the NEP authorizes EPA, as the coordinating
agency, to develop a framework within which local estuarine constituencies can cooperate
in the development of long-term plans. The Agency is designated to provide technical
expertise and the "organizational umbrella for working partnerships among State, local
and federal interests."216 From the outset, the local nature of the initiative has been
viewed as the cornerstone of the program." ?
The law requires a management conference format for each designated estuary .
The conferences are required to consist of representatives from "critical constituencies"
such as local, State and federal governments, local research institutions, business,
agriculture and the general public.2I 8 The conferences are responsible for development
and implementation of the " Comprehensive Conservation and Management Plans."21 9
Each management conference first establishes an agreement that sets out goals , objectives,
milestones and a schedule for completion within five years. Conference plans are required
to include monitoring for effectiveness of the actions taken and a review of federal
development projects to ensure consistency with the purposes of the plan. 22o A
management conference is convened for a period of not more than five years, but may be
extended or reconvened if appropriate.V'
2 16 Mary Lou Sos cia and Karen Fla gstad . 1987. EPA 's National Estuary Program. EPA Journal
(July/August) : 16.
217Ib id.; Walter B. Jones. 1987. What Congress has Done. EPA Journal (July/August) : 14-5.
21K Soscia and Flagstad, 16.
219 U.S . Environmental Protection Agency, 7.
220 33 U.S.c. § 1330.
221 Soscia and Flagstad, 16.
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u.s. coastal areas have many estuaries, San Francisco Bay, Puget Sound and
Narragansett Bay among them. As discussed above, these water bodies are highly
valuable ecosystems. Effective long-term implementation of the NEP could provide a
valuable mechanism for fish habitat protection. The NEP is discussed further in Chapter
7 as a model for greater integrated ecosystem management.
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CHAPTER 4
SHORTCOMINGS OF THE CURRENT MANDATES
As detailed above, Congress has created a number of authorities that impact
marine fish habitat protection. While some mandates promote ecosystem management,
more characterize the sector-by-sector approach. To illustrate the point, it may be
beneficial to examine some shortcomings of the current management authorities in relation
to the institutional problems which characterize impediments to effective management
outlined by Olsen. 222
Fragmented Authority
Examination of the statutory authorities that impact fish habitat protection reveals
a classic example of fragmented authority in a sector-by-sector approach to management.
The Magnuson Act provides NMFS with the authority to manage federal fishery
resources, including fish habitat. NMFS, however, is not provided with the authority to
influence a majority of the factors that impact fish habitat. There currently exists no
222 Olsen , 6.
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requirement that federal activities under the jurisdiction of other programs or agencies be
consistent with the specific requirements of the Magnuson Act. Other federal agencies,
whose priorities may not include fish conservation, are not required to make changes to
proposed activities based on the recommendations.V' Effective management is hampered
by the fact that the authority to permit activities which impact critical fish habitat or their
food rests with so many agencies. This leads to the appearance of a "schizophrenic"
federal agenda where one agency's programs are directly responsible for rendering the
work of another agency ineffective.i" Regulatory authority for water quality standards
rests with the EPA. The Corps has permitting authority over dredging activities as well
as the disposal of dredge spoils. Fishery habitat is supposed to be described in FMPs by
the regional fishery management councils. For anadromous fish, FWS is authorized to
conduct habitat studies and make recommendations to the EPA. The Coastal Barrier
Resources System, which should aid in protection of highly diverse lagoons and wetlands,
is administered by the Department of Interior.
Additionally, a number of the statutes contain provisions for the creation of a new
commission and/or task force to implement provisions of a given act. Many statutes
contribute to the fragmentation of habitat by specifying a particular geographic area.
Watershed and estuary specific management plans are necessary for ecosystem and local
planning efforts, but a regional/national guidance is warranted to achieve long-range goals.
Other statutes are species specific. In effect, Congress has parceled out bits and pieces of
223 Hinman, 318 ; Rosen, 157.
224 Rosen, 157.
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the interconnected coastal area. The result is excessive, often conflicting regulations and
lack of coordination among competing agencies.
As the legislation demonstrates, the United States currently has a fragmented,
piecemeal management system due to the vast array of legislative mandates . Congress has
hampered the ability of executive branch agencies to promote an ecosystem approach to
management in the coastal zone and hence, for marine fish habitat, by failing to integrate
statutory legislation.
Overlapping Jurisdictions
Once agam, the statutes impacting fish habitat demonstrate the problems
associated with achieving effective management in a sector-by-sector approach. In a
number of cases, statutes have created areas of overlapping jurisdiction or duplicate
programs in other agencies. Programs relating to estuaries and water quality provide a
number of examples. EPA, OCRM, NOAA, the Corps, FWS, and NMFS, among others,
all have responsibilities affecting habitat within estuaries. Another instance is the
management of anadromous fish. As noted above , Reorganization Plan IV eliminated the
Bureau of Fisheries in FWS and created NMFS in NOAA. The plan, however, failed to
58
effectively or explicitly separate the mandates.v" In this case, NMFS has management
authority over the species which includes habitat conservation. Within the Department
of the Interior, FWS retains anadromous fish habitat responsibilities as well as the
authority for the Secretary of Interior to appear before FERC regarding activities which
may impact conservation of species.
In another case, the same Senate committee in the same year passed both the
"Breaux Bill" and the 1990 Reauthorization Amendments to the Coastal Zone
Management Act. Both statutes created wetland protection incentive grant programs for
coastal states. But the grant program in the "Breaux Bill" designated the administration to
FWS, while the CZMA program is administered by the Coastal Zone Management
Program in OCRM.
These overlapping responsibilities cause unnecessary duplication of programs and
effort. As discussed below, they also promote interagency competition.
Inadequate Integrated Resource Management
A number of statutes specifically require coordination with other agencies through
a comment or consultation process. But coordination is not integration. Excepting the
ESA and CWA which provide administering agencies with veto authority over proposed
225 Tom Bigford. 1996. Acting Director for Habitat Conservation, National Marine Fisheries
Service. Personal Communication. 8 January. via telephone.
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activities that would impact priority programs.v" the required coordination is merely
advisory. Inadequate integration stems from the failure to establish enforceable priorities
for fish habitat protection among competing uses. The concept of integrated management
is further discussed in Chapter 5.
Interagency Competition
In many cases, interagency conflicts ...stem not from disagreements over
the technical or biological aspects of...management but rather from
organizational factors that may have little to do with ...issues. Competition
for authority, legitimacy, or resources, incompatible goals, conflicting
values, inflexible organizational structures, and external pressures on the
agencies all can contribute to interagency conflict.227
As discussed above, the reorganization which moved jurisdiction for manne
fisheries from the FWS to NMFS in NOAA failed to effectively separate the mandates.
In addition to creating duplicate programs and overlapping jurisdictions, the failure has
lead to interagency competition for attention and scarce fiscal resources. The "unclear
direction courts misunderstandings, miscommunications and competition'Y" between the
agencies.
m Rich ard Kenchington and David Crawford. 1993. On the Meaning of Integration in Coastal
Zone Man agement. Ocean and Coastal Mana~ement 21( 1-3): 112.
221 Ann H. Harvey. 1992. Interagency Conflict and Coordination in Wildlife Management. in
American Fish and Wildlife Policy: The Human Dimension, ed. William R. Mangun. Carbondale:
Southern Illinois University Press, 58 .
m Nancy Daves. 1996. Marine Resources Specialist, Office of Protected Resources, NMFS.
Personal Communication. 9 January. via telephone.
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Interagency competition manifests itselfin a number of ways. For example, FWS
IS characterized as a "turf-seeking" agency.229 According to Bigford, FWS tends to
welcome new requests for projects or activities and then approaches Congress for the
appropriations to accomplish the task. This approach has contributed to the multi-
layered nature of the agency. NMFS, on the other hand, is viewed as behaving in an
opposite manner. The agency tends not to address new projects unless they can be met
by existing personnel.r'''
As a consequence of the approach employed by FWS, the agency is viewed as
rich in personnel and resources. Bigford stated that FWS have ten times more personnel
working on habitat issues related to marine species in the Chesapeake Bay than NMFS-
and not as a part of the estuary program for the Bay.231 NMFS has primary jurisdiction
over those species. In an era of declining budgets, the overlapping jurisdiction creates
inherent competition and jealousy for the resources to fulfill mandates.
Inadequate Budgets, Equipment and Personnel
Fox stated in 1992 that the budgets of most natural resource agencies had been
level-funded or reduced in recent years.232 Yet, as seen by examining the statutes above,
Congress has required the implementation of additional programs and laws during the
22'1 Ibid .; Bigford.
230 Bigford.
23 1 Ibid .
232 Fox, 12.
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same period. Osrrorrr'" stated that a reason for the lack of coordination between the
Sanctuary Division and the NERRS in developing the EIS for the Monterrey Bay
National Marine Sancturay may have been caused by the limited number of personnel
assigned to the Sanctuary project. This is one example, but it helps to illustrate the point.
If we acknowledge the shortcomings of our current system, the problem then
becomes how to alter entrenched and dispersed management functions into an integrated
system. Juda discusses the problems associated with radical change in policy arenas.r"
He notes that policy change is generally incremental in nature. Recognizing the political
reality of incremental change, advocates and policy makers should chart a course to
integrated ecosystem management through evolving stages of enhanced agency
coordination in order to promote the protection of marine fish habitat.
m Ostrom.
234 Juda, 356 .
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CHAPTER 5
COORDINATED AND INTEGRATED MANAGEMENT
In order to comprehend the process required for u.s. management of the coastal
zone and hence , fish habitat, to evolve towards an integrated management approach, it is
necessary to understand the distinctions between coordinated and integrated management.
This chapter discusses the management process and the concepts of coordinated and
integrated approaches to management.
The Management Process
The management process essentially consists of four stages. 235 The first stage , an
ongoing activity, is data acquisition, assessment and monitoring. The second stage is
planning. Planning involves establishing management objectives and developing a strategy
to achieve the objectives.i" In the current U.S. sector-by-sector management approach,
Congress has set forth management objectives for each legislative mandate, but has failed
235 Lewis M. Alexander. 1993. Large Marine Ecosystems: A New Focus for Marine Resources
Management. Marine Policy. 17:192. May .
236 Ibid .
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to establish priorities among competing interests and uses. The third stage in the
management process is implementation or putting the management objectives into
practice. Finally, the fourth stage is the feedback system. Like data acquisition,
assessment and monitoring, the feedback system is a continuous process. In the feedback
system, the effects of the other stages are analyzed and adjustments madeY7 Without
better coordination or integration of management processes for fish habitat protection,
any feedback system is unable to adequately analyze the results of a given management
program.
Coordinated Management
Kenchington and Crawfordv" describe differences between coordinated and
integrated approaches to coastal area management. The definitions suggest that a
coordinated system involves independent, reasonably equivalent parts working toward a
common purpose. A government or jurisdiction may coordinate its activities to develop a
system of integrated management by a consensual process. This establishes a common
purpose and achieves coordination between the various agencies responsible for aspects
of coastal management.
As stated above, a coordinated system involves independent, generally equivalent
components working to a common purpose. In order to overcome the obstacles created
237 Ibid .
23R Richard Kenchington and David Crawford, 112.
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by interagency competition, clear priorities and consultation processes must be
established. To enhance coordination, plans to protect habitat should be developed and
the information collected in a database to facilitate dissemination among cooperating
agencies.t'" However, "[i]f intersectoral differences preclude coordination, establishment
of an integrated system will involve direction and clear provision for relative precedence
between agencies.Y'"
Many statutes examined above require interagency coordination or consultation
during the permitting process. A few , such as the ESA and MPRSA, establish priorities
and promote greater integration among coordinating agencies by providing veto authority
to a lead agency over proposed activities . Under a number of statutes, NMFS is
authorized to provide advisory, not regulatory, recommendations. Protection of fish
habitat protection has not been established as a high priority and, therefore is not a
common purpose for different agencies. Thus, the NMFS' lack of authority to enforce its
mandate to protect fishery habitat resources needs to be improved in the coordination
process. For the United States, while integration should be the long-term goal, enhanced
coordination may help stem current marine fish habitat loss .
239 Edwards, Hurley and Dunn, 33 .
240 Kenchington and Crawford, 112.
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Integrated Coastal Area/Ecosystem Management
"In the past two decades integrated resource management has come to be broadly
accepted as the key to achieving ecologically sustainable development."?" Ecosystem
management takes into account activities that occur up stream and within watersheds
which influence fishery resources throughout the system.
This comprehensive planning approach requires an understanding of the
pressures placed on the resource by competing users, both within and
among different jurisdictions, as well as the biological and environmental
requirements of the resource and the system.242
Undcrdahlv" describes three requirements through consecutive stages of the
policy-making process for integrated marine policy: comprehensiveness, aggregation and
consistency. Comprehensiveness is measured through four different dimensions. The
first is integrating policy over time. The second dimension is space or the area a policy
governs. Third, an integrated policy involves a proportion of the relevant actors. Finally,
integration is measured along the issue dimension or the scope of the interdependent
issues encompassed by the policy process.
Next, Underdahl discusses the aggregation requirement. "Integrating policy means
not only recognizing the broader scope of policy consequences-it also means basing
24\ Ibid ., 109.
242 Edwards, Hurley and Dunn, 33.
243 Underdal , Arild . 1980. Integrated Marine Policy-What? Why? How? Marine Policy
4(3) :159-169, generally.
66
decisions on some aggregate evaluation of these consequences. "244 In other words,
aggregation refers to the extent to which alternatives are evaluated from an overview
perspective.
Finally, integration requires consistency In policy through both vertical and
horizontal dimensions. In other words, a single policy objective is pursued not only
within an agency, but across agencies.i" An integrated system is more complete or
unified, but also contains subordinate entities. i'"
Further discussion of the requirements for integrated management are discussed
below in the context of a coastal initiative as a representative model for integrated coastal
management.
244 Ibid ., 161.
245 Ibid., 162.
24. Kenchington and Crawford, 112.
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CHAPTER 6
PROPOSALS FOR ENHANCED COORDINATION
Strengthening NlVIFS' Role Under the Fish and Wildlife Coordination
Act
In the short run, better coordination among and between agencies may be the best
approach to promote fish habitat protection . As outlined above, numerous federal
environmental statutes promote coordination between federal agencies on coastal habitat
protection. The statutes, however, only authorize fishery managers to comment and
make recommendations for changes to activities which may potentially harm fish habitat.
Many advocates cite the need to give NMFS a stronger mandate to protect fish
habitat in the agency consultation process.i'" NMFS' current authority to protect coastal
habitat is extremely limited . Several laws reviewed above-the Fish and Wildlife
Coordination Act, the Clean Water Act , and the Marine Protection, Research and
Sanctuaries Act , inter alia-require the agency to review and define the impacts of
24 7 Richard H. Stroud, ed. 1992. Stemming the Tide of Coastal Fish Habitat Loss, Proceedings
of a Symposium on Conservation of Coastal Fish Habitat, Baltimore, Maryl and, March 7-9,1991 ,
Savannah: National Coalition for Marine Conservation. pp. 258, generally.
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activities affecting marine resources. But, as stated above, the agency has advisory, not
regulatory, authority over the approval of federal projects.
The lack of authority stems from an oversight in the transfer of responsibilities
from FWS to NMFS in 1970. As noted above, the reorganization plan, which created
NOAA and transferred the responsibilities of the former Bureau of Fisheries in the
Department of the Interior, failed to specifically acknowledge NMFS as a federal fish and
wildlife agency. NMFS ' Fish and Wildlife Coordination Act authority has been
challenged as a result of this oversight. Currently, NOAA is attempting to launch a
legislative plan to strengthen NMFS ' legal habitat authorities.i'" If enacted, the plan
would allow NMFS to use the Fish and Wildlife Coordination Act to a larger degree to
prevent habitat loss and degradation.
Further, an effective monitoring system for permit requirements may be necessary
to ensure implementation of recommendations. A NMFS Southeast Region study
showed that the agency was effective in having recommendations incorporated as terms in
permits, but no system exists to monitor compliance with permit requirements.r'" The
study found that non-compliance with permit requirements was as high as twenty-five
percent. Proposed amendments to the FWCA in both the 98th and 99th Congresses
sought to correct the oversight, but were not enacted.
24R U.S. Department of Commerce 1994a, 2-3.
249 U.S. Congress, House 1985a.
69
Strengthening the Habitat Provisions in the Magnuson Act
A number of shortcomings exist In the habitat protection provisions of the
Magnuson Act. According to Hinman, "FMPs feature the obligatory habitat provisions ,
describing the significance of habitat to the species under management and assessing how
changes in habitat might effect the fishery, but they contain no measures to control those
changes." 250 While the 1986 MFCMA amendments endorsed NMFS habitat policy, the
consultation process fails to provide the agency with the necessary authority to enforce
its mandate in other federal agency actions which impact marine fish habitat.2s 1
Most proposals for enhanced coordination among and between agencies focus on
providing NMFS with greater consultation authority through reauthorization of the
Magnuson Act. This section summarizes current proposals which focus on habitat
protection.
National Research Council
A National Research Council (NRC) report, "Improving the Management of U.S.
Marine Fisheries," made seven recommendations to improve federal fisheries management
through reauthorization of the Magnuson Act. Several recommendations recognized the
importance of fish habitat to the long-term sustainablilty of fishery resources and
advocated greater protection. The Council recommended that fishery management should
use an ecosystem approach and include environmental protection goals in FMPs in order
~ 50 Hinman, 318.
25 1 Rosen , 157.
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to prevent hab itat degradation. Through NMFS, and under advisement of the regional
fishery management councils, NRC advocated a more proactive means to preserve
important habitat by empowering the Secretary of Commerce with the ability to "protect
the habitat necessary to sustain fishery resources."252 Additionally, the report
recommended the development of a major national program to determine which habitats
are necessary for fish reproduction and growth, and how they can be protected.
H.R. 39 - Fishery Conservation and Management Amendments of1995
The House passed H.R. 39 on October 18, 1995. The bill , as originally introduced
by Representative Young in the 104th Congress, was not as far-reaching as other
proposals to improve fish habitat protection. New habitat protection measures, added to
the committee draft and contained in the bill as passed, make significant strides for habitat
protection.
H.R. 39 highlights the importance of habitat protection by adding a finding that
" losses of essential fishery habitat can diminish the ability of stocks of fish to survive."253
The section also amends the Act to state that as "the continuing loss of essential fishery
habitat poses a long-term threat to both commercial and recreational fisheries ...increased
attention must be given to habitat protection.Y" The bill defines essential fishery habitat
252 NRC 1994, 44.
253 U.S. Congress, House. 1995. FisheO' Conservation and Management Amendments of 1995.
I04th Cong. , 1st sess. H.R. 39,2-3 .
254 Ibid., 3.
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to mean "those waters necessary to fish for spawnmg, breeding, or growth to
maturity.Y"
Councils are required to include a description of essential fishery habitat in FMPs .
Within one year, H.R. 39 requires the Secretary of Commerce to develop guidelines to
assist Councils identify essential fishery habitat and establish a timetable for amendments
to FMPs to describe such habitat.P" Following the FMP amendment process, the
Secretary of Commerce, with the Secretary of the Interior, are required to identify
essential fishery habitat for any fishery that has an FMP based upon the information
contained in the Council plan 257 . The bill requires the Secretary to review other programs
within the Department of Commerce to ensure that relevant programs further
conservation of essential fish habitat. The Secretary is also required to coordinate and
provide information to other federal agencies regarding identified habitat. 258
The bill also strengthens the consultation process by requiring agencies to consult
with the Secretary of Commerce regarding any proposed activity that may impact
essential fishery habitat. Councils are required to notify the Secretary and may comment
and make recommendations, and the Secretary is required to comment, on any proposed
activity that might adversely impact identified habitat.P" The agency proposing the
action is required to respond in writing within 15 days of receiving comments and
255 Ibid., 7 .
256 Ibid. , 31.
257 I bid.
25R Ibid., 32.
259 Ibid. , 16 and 32.
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describe measures proposed to avoid, mitigate or offset adverse impacts as well as explain
any inconsistencies with the recornmendations .P" This language is similar to that
proposed by the American Fisheries Society working group discussed in the next section.
While H.R. 39 does not provide veto authority for NMFS, habitat protection
measures are significantly improved by highlighting the need to preserve essential fish
habitat throughout relevant sections of the bill, requiring identification of habitat and
dissemination of that information to relevant agencies, and providing a strengthened
consultation process.
American Fisheries Society Working Group - H.R. 39 Habitat Amendments
Over the past several years, the fishing industry, fishery scientists, managers and
conservationists have recognized a common interest in promoting greater protection for
fish habitat. Consequently, a working panel composed of representatives from the fishing
industry, sportfishermen, major conservation organizations and State and federal fishery
management agencies developed a legislative proposal aimed at better conservation of fish
habitat. The proposed language promoted by the working group, with the World Wildlife
Fund and the National Fisheries Institute as primary authors, was drafted as amendments
to H.R. 39 , as introduced. The proposed amendments sought to strengthen the language
in the House bill by:
1. Defining "essential fish hab itat" more narrowly;
2. Utilizing the expertise and resources of the NMFS Habitat Program to
develop both general guidance for identification and conservation of
essential fish habitat, as well as specific recommendations for the
260 Ibid ., 32.
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identification and conservation of habitat in the context of individual
fishery management plans;
3. Preserve the traditional role of the Councils by calling for the adoption
of provisions for the identification and conservation of essential fish
habitat as part of each FMP;
4. Encourage the use of other NOAA programs in furtherance offish
habitat conservation; and
5. Create a streamlined and effective process for interagency
consultation.i'"
The proposal amends the MFCMA to find that one of the greatest long term
threats to U.S. fisheries is the ongoing loss of marine, estuarine and riverine habitats and
that habitat conservation must receive increased attention.262 The proposed amendments
require Councils to include a description of significant threats to the conservation of
essential fishery habitat in FMPs as well as actions which should be considered to
conserve and enhance such habitat. This amendment requires the Councils to be more
proactive in essential fish habitat protection rather than simply providing a description as
set forth in H.R. 39.
For the most part, the language is incorporated in the Houae-passed version of
H.R.39 . Two areas remain with significant differences. First, in addition to establishing
guidelines to identify essential fish habitat, the proposed amendments require the
Secretary to provide Councils with recommendations and information to assist III
identification of essential fish habitat, significant threats and actions that should be
considered to ensure conservation of such habitat. Second, the amendments require any
26 1 World Wildlife Fund/National Fisheries Institute (WWF/NFI). 1995 . Proposed Amendments
to the Provisions of H.R. 39 Pertainini: to the Conservation of Fish Habitat. American Fisheries Society
Working Group. unpublished.
262 Ibid.
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agency which fails to adopt recommendations by the Secretary for a proposed activity to
show that adopting such recommendations would be " inconsistent with other applicable
law and that the action of the agency is consistent with the conservation of such
habitat. "263
As noted above, the H.R. 39 incorporates much of the WWFINFI proposal.
According to Bums, the authors incorporated consultation language from the Federal
Power Act because it is perceived as a successful process, acceptable and workable to the
hydropower industry.i'" The WWFINFI language is a positive step for achieving greater
coordination in the protection of essential fish habitat.
S. 39 - The Sustainable Fisheries Act
The Sustainable Fisheries Act was introduced early in the 104th Congress by
Senators Stevens, Kerry and Murkowski. The bill contains a number of provisions to
protect fish habitat. The bill amends the Findings of the Magnuson Act to state that
"direct and indirect habitat losses have resulted in a diminished capacity to support
existing fishing pressure."265 It also adds language which stipulates that facilitating long-
term protection of essential fish habitat is one of the reasons a national fishery
management program is needed. Further, the bill adds a new finding that:
(9) One of the greatest long term threats to the viability of commercial
and recreational fisheries is the continuing loss of marine, estuarine, and
263 Ibid.
264 Scott Bums. 1995. Senior Pro gram Officer. World Wildlife Fund. Personal
Communication. August 3. via telephone.
265 U.S. Congress. Senate. 1995. A Bill to Amend the Magnuson Fishery Conservation and
Management Act to Authorize Appropriations. to Provide for Sustainable Fisheries. and for Other
Purposes. 104th Cong., 1st sess . S. 39, 3.
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other aquatic habitats on a national level. Habitat considerations should
receive increased attention for the conservation and management of fishery
resources in the United States. 266
The bill defines "essential fish habitat" to mean "any area essential to the life
cycle of a stock of fish, or to the production of maximum sustainable yield of one or more
fisheries ...."267 It requires fishery management plans to summarize information on the
significance of essential fishery habitat and the effects changes would have for the
pertinent fishery. FMPs are also required to identify federal actions that should be
considered to protect essential fish habitats for the long-term. The Act then requires the
Secretary of Conunerce, in consultation with the Councils and the Secretary of the
Interior, to identify essential fish habitat based upon the FMP description.i'"
The Sustainable Fisheries Act also requires a greater degree of consultation
between the Secretary of Conunerce and a federal agency proposing an activity that
would destroy or adversely modify essential fish habitat. The bill requires the Secretary
to comment and make recommendations to the agency proposing the action. The bill also
stipulates that the agency concerned is required to respond in writing and detail measures
under consideration to avoid, mitigate or offset the impact to the affected habitat. In
addition, if the agency failed to comply with a recommendation, a response is required to
explain the reason. 269
266 Ibid., 3-4.
267 Ibid., 5.
26R Ibid., 56.
269 Ibid., 57.
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The Sustainable Fisheries Act, if enacted in its present form, would significantly
enhance the profile of habitat protection in the Magnuson Act. On the other hand, while
it elevates the consultation process and requires a response from the proposing agency, it
fails to provide greater authority to NMFS (via the Secretary) to protect fish habitat.
Additionally, the broad definition of essential fish habitat may be interpreted to
include benthic areas impacted by trawl gear. A political battle is forming over the
interpretation of the language. In particular, representatives of the factory trawler fleet
fear the language could be used to make allocation decisions detrimental to their interests.
As a result, the vague bill language, or the interpretation, may derail habitat protection
progress during current reauthorization efforts.
American Fisheries Society
With most of the regulatory authority over activities which affect coastal fish
habitat vested in other state and federal regulatory agencies, advocates for stronger marine
fish habitat protection are promoting a new national standard for habitat conservation to
be added to the Magnuson Act. The American Fisheries Society (AFS) has proposed an
eighth national standard which would read:
"(8) Conservation and management measures shall protect, to the extent
practicable, habitats deemed essential for the well-being of living marine
resources." 270
"If fishery management plans are to succeed, protection of habitats identified as
necessary for supporting living marine resources is essential."? "
270 Anonymous. 1993 . Reauthorization of the Magnuson Act. Fisheries (Bethesda) 18(10):25.
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The AFS legislative briefmg statement on reauthorization of the Magnuson Act
stated the belief that, by elevating habitat conservation to a national standard, the
importance of maintaining suitable habitat would be recognized. This in turn would give
the Secretary of Commerce more authority over activities that would harm essential
habitats and stimulate other agencies to accommodate NMFS and Council
recommendations in habitat related areas. AFS further recommends that "[p]ertinent
sections of related acts should be similarly modified to reinforce the Secretary's
authority ."272
27 1 Ibid.
m Ibid, 25-6.
78
CHAPTER 7
MODELS FOR INTEGRATION
Chapter 6 discussed current proposals to highlight the importance of fish habitat
protection in agency coordination and consultation. As a step towards integration,
enhanced coordination is an important one . However, if the U.S. intends to pursue
integrated ecosystem management, models should be identified that employ an integrated
approach to coastal management issues.
This study has identified two existing programs as models : the National Estuary
Program and Coastal America. As discussed below, both programs meet the criteria for
integration described by Underdahl. The intent of this discussion is not an endorsement
of the roles or functions of either specific program. Currently, both programs have an
array of problems ranging from excessive costs to lack of a strong mandate.i" Further,
the programs experience interagency competition.i?" The discussion, however, is meant to
examine the potential use of the management structures. Given the appropriate focus and
273 Jack Sobel. 1995. Center for Mar ine Conservation. Personal communication. October 3. via
telephone.
274 B' f d19 or .
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mandate, either approach may well serve as a model and provide greater protection for
fish habitat.
The National Estuary Program
The National Estuary Program discussed in Chapter 3 may be a potential model
for integrated ecosystem management. The program currently provides a forum for
coordination as the constituent agencies retain their mandates and functions. However,
by placing agency staff together at a program location, greater integration is achieved.
Also, Levensorr " originally anticipated that in the future "a systematic framework [for
estuary management] may require consolidation and integration of sometimes disparate
existing efforts ."
As discussed in Chapter 3, the NEP is based on earlier waterbody management
efforts including the Chesapeake Bay and Great Lakes Programs. Under the program, the
EP A Administrator is authorized to convene management conferences for estuaries of
national significance threatened by pollution, development or ovcrusc.f" The conferees
are charged with balancing conflicting uses in the estuary while restoring or maintaining its
natural charactcr.i " The program's approach is to convene a management conference,
characterize the estuary, define the problems, and develop a Comprehensive Conservation
275 Levenson, 13.
276 U.S. Environmental Protection Agency, 5; Mark Imperial and Timothy M. Hennessey. 1996.
Assessing the National Estuary Program. Accepted for publication in Coastal Manacement 24(2), 6.
277 U.S. Environmental Protection Agency, 5.
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and Management Plan (CCMP).278 A given estuary program is developed usmg two
interconnected themes: progressive phases for identifying and solving problems and
collaborative decision-making.i" Employing this process, NEP aims to build local
constituencies which will help ensure effective implementation and promote consistency
to achieve a plan 's pUfPoses. For each estuary, the goal of the CCMP is to improve
water quality and living resources management.i'"
A management conference is designed to include participation by representatives
of federal , State and local agencies, scientific and academic communities, industry and
other interested members of the general public. It serves as the functional, administrative
and institutional structure for an estuary.i'" The management conference:
• Stimulates the transfer of scientific, technical, and management
experience and knowledge among management conference participants;
• Enhances the general public's and the decision-maker's awareness of
the environmental problems;
• Provides opportunities to discuss and propose solutions to
environmental problems;
• Provides a way to synthesize input in decision-making processes; and
• Provides a forum to build partnerships and obtain commitments
necessary to implement the CCMP.282
Each estuary project has a unique management conference structure which reflects local
needs. Generally, a management conference comprises a number of decision-making and
27R Ibid., 7.
279 Ibid ., 4 .
2RO Imperial and Hennessey, 6.
2RI Ibid ., 7.
m Ibid.
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advisory committees including policy and management committees along with citizen 's
and science and technical advisory committecs.P'
In its current form, NEP fails to provide habitat protection along the entire coast
because of its estuary-specific focus. The program structure does meet the requirements
described by Underdahl to achieve integration. NEP is comprehensive within a given
estuary and involves the relevant actors in the decision-making process. The program
also promotes consistency among and between agencies and implementing levels. If the
program mandate is made enforceable and expanded, NEP may well serve as a model for
integration.
Coastal America Program
Coastal America is a formal network of federal agencies working together to
restore, preserve and protect the nation's coastal ecosystems. Created through an
executive order, the effort involves NOAA, FWS, the U.S. Geological Survey, all branches
in the Defense Department including the Corps, EPA, and the Department of Housing
and Urban Development (HUD).284 The initiative is a project oriented, problem solving
partnership of federal, State and regional authorities. The program aims is to build
coalitions among the partners, local governments, the private sector and concerned
2RJ Ibid ., 8.
2R4 Edwards, Hurley and Dunn, 34 ; Virginia K. Tippi e and Norman T. Edwards. 1993. Coastal
America - A Partnership: Federal, State , Local and Private Organizations Together Act to Restore and
Protect the Coastal Environment. Sea Technology 34(9):3\.
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implement projects. There are seven regions . The program office is located in the
Executive Office of the President and is staffed by partnership agency employees.i'"
As the purpose of the initiative is to encourage collaboration, any project that
inhibits coordination is elevated to the national level. Regional or local public outreach
and education projects are supported at the national level. Planning occurs at the regional
level where teams develop strategies that provide a region specific framework for
implementation and project selection. Finally, project implementation takes place at the
local level.
Examples of Coastal America projects include restoration of salt marshes, re-
establishing oyster habitat and a project to demonstrate techniques to prevent stream
erosion. The projects represent a cross-section of partnership agency mandates and
responsibilities .
These projects are site specific. However, if the program mandate is expanded,
the management structure provides the ingredients for integrated management. In
accordance with Underdahl's description of the requirements for integrated policy, the
initiative appears to have a management structure which meets the criteria. The
comprehensiveness requirement is fulfilled by the program's ecosystem approach to
coastal problems and involvement of the relevant actors representing different issue areas
in policy decisions. The aggregation requirement also appears to be met. The overall
perspective should be achieved by incorporating all relevant actors in the decision-making
process. Finally, the consistency requirement for integrated policy is also met. The
2?2 Tippie and Edwards, 32.
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Coastal America management structure aims to promote both vertical and horizontal
integration. Vertical integration extends from the policy level to the field. Horizontally,
the program cuts across agencies. Thus, if the agencies act in accordance with program
decisions, a single policy should be pursued at any given time.293
It is assumed that the representatives from the various federal agencies bring their
mandated responsibilities to the partnership. If the program mandate is expanded and
pursues its stated objectives, Coastal America has the functional ingredients to promote
an integrated ecosystem approach to management.
293 Ibid. ; Underdahl, generally.
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of the statutes that impact fish habitat protection, we see that Congress has exacerbated
the "typical result" of the sector-by-sector approach to management by enacting a myriad
of legislative mandates. These mandates parcel out bits and pieces of authority to a
multitude of federal entities .i'" The federal government clearly has an important role to
play in the issues that impact the quality and quantity of habitat. In an era of declining
federal budgets and often politically-motivated downsizing, the impediments to effective
management resulting from a sector-by-sector approach lead to inefficiencies in the
implementation of needed conservation measures. The fragmented authority, overlapping
jurisdictions and interagency competition also lead to excessive and, often, contradictory
regulations. These unnecessarily result in criticism of the larger goals. Integration of
functions, with an ecosystem approach to management, may well alleviate many of these
costly problems.
Recognizing the political reality of incremental change, advocates and policy
makers should chart a course to integrated ecosystem management through evolving stages
of enhanced agency coordination. A number of proposals to strengthen the role ofNMFS
in the interagency consultation and coordination process are currently being promoted. If
one or a combination of the proposals are incorporated as amendments to the Magnuson
Act or Fish and Wildlife Coordination Act, the resulting strengthened role could help stem
the tide of fish habitat loss. But, problems of interagency competition will impede
coordination and necessitate integration. Enhanced coordination, if successful, is an
294 Gordon \992, 223.
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admirable short-term goaL It ought to be viewed, though, as a step towards achieving
integrated ecosystem management.
If integrated management of the coastal zone is the target, employing existing
management programs such as NEP or Coastal America as models may well serve to
move the U.S. towards integration. If the U.S. intends to pursue the aims agreed to in
Agenda 21 , programs such as the NEP and Coastal America should be given more
enforceable mandates. Both programs provide a forum in which relevant federal, State
and local entities pursue general priorities to improve management of important coastal
habitats. If the H.R. 39 habitat protection amendments to Magnuson Act are enacted and
implemented appropriately, fish habitat will be highlighted as a priority area for
protection.
Integration of authorities to promote ecosystem management will require an
ambitious and difficult revision of our existing laws . In the present political climate, the
prospects for positive change are dim. Even if advocates successfully achieve
strengthening amendments to the Magnuson Act in the 104th Congress, fiscal limitations
will render implementation difficult at best. The limited scope of this study has focused
on mandates authorized by Congress that impact fish habitat. It has not addressed the
fiscal limitations placed on the agencies attempting to implement the mandates .
Historically, many programs generated by the legislation examined above have been
underfunded. That trend is not likely to change in the near-term. Integration of mandates
and functions as well as an analysis of the overlapping authorities, programs, task forces
and commissions each mandate has created could help current efforts to streamline the
89
federal government. If protection of marine fish habitat is highlighted as a priority in this
process, sustainable development and marine biodiversity will be achieved.
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